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A actualizacio de 2010 PARA Modelo de Convencao Fiscal

[As alteracdes ao actual texto da Convengao Fiscal Modelo aparecer na tachado de supr
negrito e itdlico para as adigoes]

A. INTRODUCAO

1. Substituir o n. ® 27 da Introdugdo a seguinte redaccao:
27. O Modelo de Convencao visa, sempre que possivel, especificar, para
regra.

Pravdétcflavilaididagentosonipatitasitoononsagticeicde eficassdal @ paredeaxahs
Os paises-membros, por conseguinte, desfrutar de uma certa margem de man
imposto na fonte sobre os dividendos e juros e, a escolha do método para
elisomaeaabupdadigdsacidatribuicdo de lucros a um estabelecimento estavel p
reparti¢ao dos lucros totais da empresa.

dikposil s, uapidgunstersosiel ammativaadas nos Comentarios.

B. ARTIGOS
Artigo 7 ¢
2. Substituir o actual artigo 7, o novo artigo seguinte:
Artigo 7 °
LUCROS
1 Os lucros de uma empresa de um Estado Contratante s6 podem ser

a emprdsibentadors mesne disieitlydaivo outro Estado Contratante através de
usmpetaeimenteo estdvel ai situado. Se a empresa exerca a sua actividade

deftommgativdisaresyibelecimento estavel em conformidade com as
dispdgiodesniper tributados nesse outro Estado.

http://translate.googleusercontent.com/translate c?hl=pt-PT&langpair=en%7Cpt&u=... 12-10-2010



Pagina PROCESSO E CALENDARIO DE CONCLUSAO DA ATUALIZACAO 2008¢ 6 de 122

2. Para efeitos do presente artigo e no artigo [23 A] [23B], os lucros
em cadeqissilodtiohaietinte a esse estabelecimento permanente referido
U9 Mscrdss@nedpoderia ser esperado fazer, nomeadamente nas suas relagées
empresgseplatfssde uma empresa independente e separada que exercesse
astiwedntles oio somielfocdvasu similares nas mesmas condicoes, tendo em
aetitwssifilirodes desisegpwenssudnidos pela empresa através do
astabdledinventasspantel ela empresa.
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3. Quando, em conformidade com o n. ° 2, um Estado Contratante
imputdvgissicuns bscabeleuinsawto estivel de uma empresa de um dos
Iesbadar nessuadonfesmidade os lucros da empresa que tenham sido
Oibmsatstndoyutnanieslitlodo necessdrio para eliminar a dupla tributagao
sphstunsdmorasefpradoidnmontante do imposto cobrado sobre os lucros.
Hjualatenmivaidtales competentes dos Estados Contratantes deverio
oomstar-se necessdrio

4. Quando os lucros compreenderem elementos de rendimentos
desta Canvtndsitosapadivposiedts dessenupigosigds serdo afetadas pelas
dispesigime artigo.

C. COMENTARIO

Artigo 1 ¢

3. Adicione o novo seguintes titulos e paragrafos 6,8-6,34 o comentario ao artig

Cross-border questoes relativas aos veiculos de investimento colectivo

6.8 A maioria dos paises tém lidado com as questoes fiscais internas
investiddeeo B tomle iUl VIS PLIWERFSs0s em instrumentos de
isvestiisemas éloadiy peputizeainshckinaljdude ewbjeiivestomentos diretos
Cinvestinteoigesseavéstdmussucederd quando os investidores, o CIV eo
wsrwstimtvstdocalizados no mesmo pais,

paeypli escirasestingent s egtiamiondidados em
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difadiodvipeiso@oliisesicdoplisswntssstioscais intitulado 'O Tratado de
DoevatidpeirdeaBenefidinseanvs de investimento colectivo, 1 as principais
foram incorporadas abaixo. Para efeitos do relatorio e para esticlusoes
lisiusdaos fkdbsapmeosdo amplamente sustentadas, deter 118 carteira
dbrenvifpanddodeiiveloiloest Gegwilieétiv no pais em que estio estabelecidos.

Aplicagao da Convengdo para civs

6.9 A principal questio que se coloca no contexto de cross-border é se
qualificar(pldédendbeneficios da Convengdo em seu proprio direito. A fim
derfuxa-WOoamevittiv]ade trachdosiguedisposicio especifica tratando
pilisecguslifiCdV ciewio pessoa que é | ||, um residente de um Estado
Lplicngtitive,aroigose e spéitague é benéfica ll-proprietdrio da renda que
recebe.

6.10 A determinacdo da existéncia de uma CIV deve ser tratado como
forma juitiquesio € EVmpga diforosubstancialmente de pais para pais e
eitiastipos de veiculos. Em muitos paises, a maioria das civilizacoes
CSVimbrm gdwivnrd s eviuuonpredacabnleoeunfbanca. Em outros, ainda,
negitng ovilinag gosmaodinplpsopmiéduideaisNa maioria dos casos, o CIV
sentitintéde cumonmpessoa | para os fins da legislacao tributdaria do
Exséandpl epequegnidseptided anidqupaisCIV é geralmente constituida sob a
porwedlefimdaiest si, ou os administradores agindo colectivamente na sua
capacidade como tal, é tratado como um

1. Reproduzida no Volume II da folha solta versdo do Modelo de
Com8ndy Hiscal da OCDE na pagina
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contribuinte ou uma pessoa para o direito fiscal nacional. Tendo em conta
b agusdoapeis,ompfacio dedatbgislacio fiscal do pais onde tal CIV é
sstadeletidln como um contribuinte seria indicativo de que o CIV-1 é uma
Pyadepavatiimudedsy qladdesejem expressamente esclarecer que, nestas
pussionstpucinfirtsibecsnidizagaeencioes podem acordar bilateralmente para

htvasiyocap w ddfidlietrlode

6.11 Se um CIV é-|l residente de um Estado Contratante ndo depende do
desde quewhstptulifjoncbnmo(uempessoa), mas no seu tratamento fiscal no
Estbdocwnqobjetiicsinbsibcide. da CIV regimes nacionais é garantir que
fisdud, .ermroned AV ou do nivel dos investidores, hda
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utingseussdaneaneiins digeneniestativguesos Estados
denclimensabeanferidospulo CIW ¢staoregeitosGlV -se estar sujeita a imposto
EpaansplIrenté @R g calmente nio seria tratado como um residente do
lmtdst entbdtveideyporque nao estd ai sujeita a imposto.

6.12  Em contrapartida, em outros Estados, o CIV é, em principio,
totalmefiWg diienedppoiRenphog seu CHABbette Hodaetérminados critérios
an qupdiueasyge p sdarfiinadldidee giivsidoslde distribuicoes minimo, suas
fenths dés vezes seus setores de atua¢do. Mais freqiientemente, civs estio
bupiiosra wwibiaviescreduzida, em uma variedade de maneiras
ilifosaidos e poiDafavdiesipar ddisihibiciddep qgassignifica geralmente que
Genhfisediv posinbi-psignavioardadaixXbuires de imposto especial. Por
tisgeey gilgurs ived dies inivestivpe ssara egrabmeiiplamribaucio dos
peristisngméasddaciil b.p Barn diguisles refletido no ponto 8.6 do Comentdrio
amarfigsnda gede estar sujeita a imposto, mesmo se o Estado em que estd
Glibedriidnandio colwo impossidente do Estado em que estd estabelecida
poviosbos EFEsesadduijeita a tributagdo global nesse Estado. Mesmo no
candoddadlV é tributado a aliquota zero, ou é isento de impostos, os
vequosttsidurme powestratadefeita se as condigées para se qualificar para a
swficivnisheine vigdiobwncio sio

6.13  Os paises que adotam o ponto de vista alternativo, refletido no
Comenttivivtad.drdgo 4, que uma entidade que é isenta de imposto,
navigedemdercsganieitn wilvpesteivs descrito no pardgrafo anterior como
Bswalbsremdque estio estabelecidos. Membros, tendo em vista este tiltimo,
eon Estad Bsnegwssis@doviscorajados a tratar do assunto em suas
negociagoes bilaterais.

6.14  Alguns paises tém questionado se a CIV, mesmo que seja uma
Residengedsgwile qualificar-se como o beneficiario dos rendimentos que

Wﬁz’oll)ﬂf gumglmﬁ’ §3 setht deve ser amplamente realizada, deter uma
ewdeivbjdivendifiegddalnditidodo, a protecgio dos investidores no pais em
@I¥ psin estnhtinigdesdgimuitas vezes, desempenham fungées importantes
gosque dos tetpastodooGliVestdéemhisso, a posicao de um investidor em um
Silbsdigeialmente, como uma questio juridica e econémica, a partir da
notixsisdebjuveinessddan qae gusswi® seria adequado tratar o investidor ao
bdiefiviadmefoctivo dos rendimentos auferidos pelo CIV. Assim, um
defenloapdectenddaaidos CIV amplamente também serd tratado como o
hervfigierie afectivnginndividegebnses do CIV tém poderes discriciondrios
Beranciar os ativos de geracdo de renda como (a menos que um individuo
que é residente desse Estado
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que teria recebido o rendimento nas mesmas circunstincias, nao teria sido
considerado o beneficiario efectivo dos mesmos).

6.15  Como esses principios sdo necessariamente gerais, a sua aplicacdo
da CIV podu tigo sertilarbapara o CIV, investidores e intermedidrios.
Qugiyiticluide Titgtedguiradpecialmente problemdtico para uma CIV, que
devengseryeoettilas mosinnlesyualquer imposto retido na fonte os
barwaflaiosptevitiipsileldavatativogiNudi-l). O NAV, que normalmente é
bakaada digrieposndeiléados para subscri¢oes e resgates. Se os beneficios
fimpdritornetisloride frolteCIV nao correspondem as suas suposicoes sobre o
volonleniginid de beneficios fiscais a essa retengio, haverd uma diferenca
eulve eacaNHWV veuddo por investidores que tenham adquirido, vendidas ou
(P atadasatomseus interesses em

6.16 A fim de proporcionar mais seguranca ao abrigo dos tratados
chegar axistentosdeo adinisoisdgiedesanbiprdmenenate alguns tipos de
ddalitrpses ¥Nmqeaslizspsptitosa alguns tipos de civilizacoes, como um
aardaasfitn o Prdpsmplaverivssaetfiimaegéionados e, portanto, tem o
Uineéfocdes em sua propria direita. Em outros casos, o contrato de miituo
nddeigesmacsamonté anaira vidvel de fazer reivindicacoes em relagio ao
powade 3 irdestidroker éligiteivivessio de beneficios Tratado com
Respwlts ddtbndstimento Colectivo para um debate sobre esta questiio).
MNeurdalwierpadenia soktaripara trds sobre os beneficios que de outra forma
ostarimo sddspemiveisgiva a CIV, nos termos do

As questoes politicas levantadas pelo atual tratamento de veiculos de
investimento colectivo

6.17 As mesmas consideragoes que sugerem que os negociadores do
tratametinotads eidliveg® exprossiaw)enésmy que pareca que civs em cada
ton diositostadjoseSiavbiusiapude gue apropriado para confirmar essa posi¢ao
nualicamlento dpaeaxemg)oy fim de proporcionar seguranca. Também
poévesengpespindnte o direito tratado de civilizagées, incluindo, por

ey aepnindisfiniiodo

[] Ndo obstante as outras disposicoes da presente Convengdo, um
inevestimpré eswbetivstabelecido num Estado Contratante e que
veeabeorExtlidve Ginstpatiduzidosievonsiderado, para fins da aplicacdo
Aendopmdngiia e individuo que é residente do Estado Contratante
emtapeteéida e como o beneficidrio efectivo dos rendimentos que
imdéied (degde ¢uesidamte do primeiro Estado mencionado tinha
meeshidy dmanditnviespml individuo teria sido considerado o
peapfieidrio do mesmo). Para os fins deste pardgrafo, o veiculo de
sigmifionenio celotily Kstoalw [A], a [] e, no caso do Estado [B], a [],
bem o funadeslipienvestimento, o arranjo ou entidade estabelecida
quequdguerilisded competdattedos Estados Contratantes
vehvudvddarirevestimeider purw vwafeitooWiivo pardgrafo.

6.18 No entanto, na negociagio de

Todoo T ndArvnar dvssrsdcodlnc Aus. A20n anadrec a.2a..
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LYIQQOSTVORDIUBRIOISITINY JIEarssipeSLrild u

dispifscodessbsBrliaids pieapidivogimd p odémsariar os resultados na
vigdidivda neoesdimplay aelkwmvecrardwiificeratado bilateral,
podeerchuhtanionacivvilésalizendowem um dos Estados Contratantes de

qualificacdo para os beneficios, enquanto ci6vs
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no Estado Contratante outros ndao podem. Isso pode tornar o tratado
pacagsiwscdefliby ddpeembiardas circunstincias especificas. Se for, entio
Osdivnplopbevem tentar chegar a uma solugdo equitativa. Se o resultado
Ditiseudios @dntnamendas é que a maioria civs ndo pagar imposto na
rewdwibey deténpey distaddif aomizasand fodanetegal que poderiam fazer com
qualéfjuetoscam swnb éistfidéopawres dos outros para ser negado beneficios.
Rifeiomigaslndoforma juridica e um tratamento fiscal dos dois Estados
Ldwneidon gupadeador dinsrpwsedbis Estados diferentes. Na comparagio
onidois Hshulosfio tibwivilivagocBstmlo de origem e ao nivel do investidor
dpeaagncwribidar@éad @iV em si. O objetivo é alcancar a neutralidade
eritreestimianwartimeatosddeeatna CIV no mercado internacional, o contexto
désposecobjetincidnaimabendando o tratamento de civilizacoes é atingir essa
hewetratidade ventexto doméstico.

6.19  Um Estado Contratante pode também querer considerar se as
suficiendésprsiqaesithrscinstddoerxisteotesrs@ona maneira potencialmente
Adspise 985l ¢oibs os requisitos para reivindicar beneficios do
tretudpeadinientwhoia estd sujeito ao imposto, se houver, tanto na prdtica.
Hrsseueridade pdvasdesipastustde puises terceiros para receber os
Heypefidieisithiesvadvoinguestido thristandente. Assim, pode ser adequado para
pexivirigie esthenkfpoasisepara tal CIV, seja através de aplicagio geral
anti-olmadwnegras de compras (como discutido sub-utilizacio impropria
da-inCenleenyiv dibposiyaniespecifica tratando civilizagoes.

6.20  Para decidir se uma tal disposi¢do é necessdria, os Estados
considefkarnis dsniesrevistipagrétonomicas, incluindo o potencial de compras
de dietados apossdetatédlipacies que sao predominantes em cada um dos
Efddore Guiotestdniefeithar gualynby, wibutacio no Estado em que estd
detelmipeidg pedgupnenandandvawismercial em que o CIV em si é sujeito a
vmquineldéedsniiontibéedidades investidores nio-residentes estdo sujeitas a
retengdo na fonte.

disposigoes possiveis modificando o tratamento de civilizagoes
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6.21  Quando os Estados Contratantes acordaram em que uma
necessddiap pricd e ayleeifesyfrobludas ebcrigoenés pardagrafos 6,18 por
il eopedarinbilateral, a seguinte disposigao:

a) Ndo obstante as outras disposigoes da presente Convengdo,
ueicitivegtimestivarodstishelecido num Estado Contratante e
grigheadbs nevelimortissado Contratante serdo tratados, para
Geitvenldioplecrgidudoais como um individuo que é residente
dsthidtndm Gaetestgestabelecido e como o beneficidrio efectivo
Aesebanflimsdetgaqgwe um individuo que é residente do
Dismdirooeehwianndeda nas mesmas circunstincias, tal
ivdlivithuooswiderado o beneficidrio efectivo dos mesmos), mas
qnergssinaechesdéddenvficos no veiculo de investimento
belesfividisivs éqwiryiviedude da

b) Para os fins deste pardagrafo:

(1) o veiculo de investimento coletivo | prazo significa, no caso
do Estado {dje al| Estado [B], a [], bem como qualquer outro

furndiojdoinvasiiludaiestabelecida em qualquer Estado
contratante que a 7
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autoridades competentes dos Estados Contratantes
volvudvdderiievestimeider pucwvwafeitooWéivo niimero, e

(1i) o equivalente beneficidario || prazo significa um residente

do Estadlglecan@litié@tabelecida, e um residente do outro
Estado Cuntwamunle de que provém os rendimentos tem
vemvenpeiséogde predé a informacio eficaz e abrangente
cambio, que seria, se ele recebeu o item em particular de
bewédfipiosieqtito sendo reivindicadas ao abrigo da
poesantedoanyerxcdiveie dhregnaldo &enido Contratante
econduswrge, com uma taxa de imposto em relagdo a esse
pelv deeneseilio Qudasgummto a taxa de pedido ao abrigo
degyestntedeaenchuzdo pelo CIV com respeito

6.22  Pretende-se que os Estados Contratantes daria na subdivisao (b) (i)
referéndispecifi¢adas para fiscais pertinentes disposicoes da lei ou de
tedtmere nto b bive tvey nedpdiciodm doscoetuciin.a dviligudaes palticular, os
Estadan Consiaerntoed ekepiditivaedscutido
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agpenan (Ve eCInEnae prdns CCouGuLque Mos
Exeadostccowsinmtaniesplois jastifiesnanientiramiento diferenciado no tratado
vvinitee doNasalisposielpsnkesta secio podem ser incluidas no tratado.

6.23 O efeito de permitir que os beneficios para o CIV na medida em
beneficignivé Wetide pola dgfinvidbente subdivisio (b) (ii) é assegurar que os
iliveito dvbengfieiteyiwengsidaliz respeito aos rendimentos derivados da fonte
Aenldst ddretuminrearoddio colocados em uma situacdo pior, investindo por
pudiv de abvadalbiin puitadoenerva égrgbjectivos de neutralidade entre
investimentos dirasas @le uma CIV. Ele também diminui o risco de dupla
Eibkstgdo detresidfintia do investidor, na medida em que existe um tratado
fissal Erfeaiéfico para os investidores, particularmente aqueles de paises
ponveposnipmente, desfrutar de uma maior escolha de instrumentos de
svastipgervtsaolumlbimafiviveat o wdmicnpminedrde de investir através de
abvlidagens.siliplifivardensiddapgdmdnséos procedimentos de
iovfsridvicbadcer & oy wiviles b dunpfiviativipsiddumax@ditséo da cobertura
dgutoadedpsehibataxass wesses tratados sao quase sempre 10-15 por cento
sobre os dividendos da carteira.

6.24 Ao mesmo tempo, a disposi¢cdo impede uma CIV de ser usado por
um imposregideris peethoonsagulo do que eles teriam conseguido investir
dinesemdtteatFsvésda comparacio da taxa na defini¢io equivalente do
hesificiivinparacio adequada entre a taxa é reivindicada pela CIV e da
tnaaalinvestidor poderia ter direito se ele recebeu a renda diretamente. Por
agueneplid)septublelecida no Estado B recebe dividendos de uma sociedade
vériepta werdtstdde Sawsaidords na CIV sio pessoas singulares residentes
fhornldstide Pandéep extadielecidos no Estado C e 25 por cento sdo pessoas
singuiulesledsipostesdbe ABtadartCirlide dividendos estio sujeitos a uma
povacervinSoleoimptisdo ve forpiesde dd AC, os fundos de pensoes estio
peeistoscdettivmdeglividaféedstio sujeitas a imposto a uma aliquota
Fardone A8 I pOnesenddos incluem troca de informacées abrangente e
dfipasicoes. Em relagio a estes fatos, 75 por cento dos investidores na CIV
Eesodw B éwrefuledvnlde pensoes estabelecidos no Estado C - sdo
beneficiarios equivalente.

Pagina 10

6.25  Um Estado de origem pode também estar preocupado com o
possa sipgiarconl deldifewimunta ddViipd asi®d que
Svigitendinnes aem hedxie ditwibubdocemama
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bademwdm é‘lMd@mpatlamm&mmdéy W de investidores a que estio
pivikelpegio shyjeitnd p dss OV e seastanto, esta abordagem provou ser
difelil divephigeiamente na pradtica. Os paises que estio preocupados com a
difsilédadpdddafuerer negociar clausulas que estendem beneficios
opeivaripenadigirébesgiecestiatailinente. Outros Estados podem ser menos
poeonujulurew ediamento, no entanto. Eles podem ter a visio de que,
mesihmeseto subestidowendinécivibsiiadebidos pelo CIV, serd tributado,
diswibulpieniou spa quulquer mais-valias se vende sua participag¢io na CIV
dutesnlin C Bsshsprilisds podem querer negociar disposi¢coes que concedem
bentficiaondion sBvgidsma distribuir a sua renda em uma base atual.
Hdésusdissaxadennipassto relativamente aos rendimentos de investimento
niu disigmifigitivamfotecsvpleréasadividendos tratado, portanto, nao seria
ndtanesadpatawenr paladeadsigon daifisnabsses rendimentos através de um
fliralomieritwestitmndissm innétodgaises ja tomaram medidas para garantir
neivilintagt doinbdsaimento gerado por seus moradores, através de fundos
ds junduimgerdtacindependeaitdmearddubindo ainda mais o potencial para o
dafwiiterando Quenrdmento de civilizacées que nao sao obrigadas a
dintritricy neaylmaitutdroenséder whether these or other factors address the
abveers thercrlibagpe of limits described herein might not in fact be
necessary.

6.26  Some States believe that taking all treaty-eligible investors,

States, iltoludieg toseihitllivhge the bilateral nature of tax treaties.
wheReWtntestmbynufefero a CIV only to the extent that the investors in the
thid GuetrasidepiStafe in which the CIV is established. In that case, the
Hrafisibuesfollbdvbe

a) Notwithstanding the other provisions of this Convention, a
willeldindrivhasteseablished in a Contracting State and which
neieingsiimidroneher Contracting State shall be treated for
LBioupesesi of applshgnbeme as an individual who is a resident
Sfatveite ovitickting established and as the beneficial owner of
teedivesifyritvided that, if an individual who is a resident of
Brafilstdnanéivedithe income in the same circumstances,
hule bodivicomdidureltito be the beneficial owner thereof), but
tnly teetbereofividl interests in the collective investment vehicle
nesideritedpyhe Contracting State in which the collective
usnebliviod vehicle is

b) For purposes of this paragraph, the term —collective
thvasaweeaf jStutdel Jpediisaid, in the case of [State B], a [ ], as
imaléstmeny fithdy arrangement or entity established in either
Whivhattingphiptaent authorities of the Contracting States
ogliee five égevdtatent vehicle for purposes of this paragraph.

6.27  Although the purely proportionate approach set out in paragraphs
protectsughiantitbedby shopping, it may also impose substantial
@inviiisinggivaddvdensiime ahe treaty entitlement of every single investor. A
fmawtieciilthiatthe fact that a substantial proportion of the CIV's investors
ivadeeatuteligihlction against treaty shopping, and thus that it is
appropriate to provide an

9
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ownership threshold above which benefits would be provided with respect
tecdhiatoyithe CIV. Including such a threshold would also mitigate some
bfitleny okadvrhbrwise might arise. If desired, therefore, the following
senlanend ofiklibp mdbadiph a):

However, if at least [ | percent of the beneficial interests
investment vehicle are ownéd thefeqllpedivat beneficiaries]
[asittevetsngf Shete in which the collective investment vehicle is
estibdivheillythtment vehicle shall be treated as an individual
mieoGowtrasiiteaSedte in which it is established and as the
bfmkpiéidoaverien-ofdilles (provided that, if an individual who is
firasidentiohteState had received the income in the same
tictividstdneosIshieleve been considered to be the beneficial
owner thereof).
6.28  In some cases, the Contracting States might wish to take a
that put dififaxent isppasaghafitesn6. 17, 6.21 and 6.26 with respect to certain
types thfe (UVS annchaking claims on behalf of the investors rather than in its
MBI o el for example, if a large percentage of the owners of interests
inlidle, G ofisicclass of interests in the CIV, are pension funds that are
sxamget Joomutgxiinithaerms of the relevant treaty similar to those described
thg@omgnepludy afn Article 18. To ensure that the investors would not lose
prefeevnfitbfahes to which they would have been entitled had they invested
diveatlerihg States might agree to a provision along the following lines
GiVisrgsfrheniglstidlely adopting one of the approaches of paragraph 6.17,
bespaer to2theithypes of CIVs):

a) A collective investment vehicle described in subparagraph c)
inhiclorustalitigl®sdite and which receives income arising in
BratethlealCnvtisetingted as a resident of the Contracting
SsetblishelljBuitrisuy claim, on behalf of the owners of the
hea efillottivedraststinent vehicle, the tax reductions,
thampswidsianetheerbavaflthle under this Convention to such
veveivsdisulcthiycome directly.

b) A collective investment vehicle may not make a claim under
behpfivsprapblmlf@f any owner of the beneficial interests in
smeéstinlaecwvhicle if the owner has itself made an individual
dlitiny¢epdeenafitecome received by the collective investment

c) %ehl%cp{edragraph shall apply with respect to, in the case of
Iheatast|ofi[Slave BB fn

adtdt el ok avirin
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vl[ugmzuuumwvyt

Al Anasemetityates agree to apply this paragraph.

. .. Bt wrwinghmieat or . .
This provtswgoWﬁwﬂygm{yytt the C1V to making claims on behalf

odmwasidonts € State in which the CIV is established. If, for the reasons
pasaxibedlie. 23, the Contracting States deemed it desirable to allow the
bdlailp efakeneabligiblv residents of third States, that could be
awelsplishisddymepitiomigwith —any Convention to which the other
povtptiaetingbdtatecivuph a). If, as anticipated, the Contracting States would
aguaeihad phevided in this paragraph would apply only to specific types of
fddassitnpanlenbare that the types of CIVs listed in subparagraph c) did not
inpbudf GV efiidted in a more general provision such as that in paragraph
thli7 the2d-anmddtssf a specific type of CIV would be fixed, rather than
elective. Paises 10
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wishing to allow individual CIVs to elect their treatment, either with
nedipbeviowith ¢ddpastao one or more classes of interests in the CIV, are

freata-aphdifyddigo.

6.29  Under either the approach in paragraphs 6.21 and 6.26 or in
necessappyogithplCIR 8pinmill bedetermination regarding the proportion of
holdavowliihtevesseen entitled to benefits had they invested directly.
Bacnesis inv@ebshihafiges regularly, and such interests frequently are held
thremgbdiaries, the CIV and its managers often do not themselves know the
samssofitll érkaeficial owners of interests. It would be impractical for the
mifyriaatibingirowelthe relevant intermediaries on a daily basis. Accordingly,
Sloottd dingiBiinteso accept practical and reliable approaches that do not

tewgiirg. such daily

6.30  For example, in many countries the CIV industry is largely
overwhdlaviegtpgreétliage of investors resident in the country in which the
(i koimestabéssitad. rules discourage foreign investment by imposing a
wilTHileaves 1oy 8Bcurities laws may severely restrict offerings to non-
shudbhtodsidermhetiter these or other circumstances provide adequate
roéschientdgainm-treaty-eligible residents of third countries. It may be
appnoplagte.gsvume that a CIV is owned by residents of the State in which
ithis €3xiliishkirhifed distribution of its shares or units to the State in which
thenbli¥hisd or to other States that provide for similar benefits in their
fentilen with the source
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6.31 In other cases, interests in the CIV are offered to investors in many
Althougdotidiiibeutity of individual investors will change daily, the
troj@OW¥iehatfavevastans-omtitled is likely to change relatively slowly.
Hasondab i pproaeld foerequire the CIV to collect from other
ihewsnidiomiestion spedifing the CIV to determine the proportion of

ot telsThist infofmation could be required at the end of a calendar or
fiondinens ongifasvatlert turnover in ownership is high, it could be required
uidvefpdqnentiyye often than the end of each calendar quarter. The CIV
cluild Urethnblicia of an average of those amounts over an agreed-upon
tidopriegediclEprocedures, care would have to be taken in choosing the
vranw tlonenhd@Ey twould have enough time to update the information
pugtitpuotidesiie etheect amount is withheld at the beginning of each
relevant period.

6.32 An alternative approach would provide that a CIV that is publicly
CoderbinitlpeState in which it is established will be entitled to treaty benefits
withevidageu dfits investors. This provision has been justified on the basis
thedalp@iclynnot be used effectively for treaty shopping because the
sinitebldderopsuch a CIV cannot individually exercise control over it.
dewal a provision could

a) Notwithstanding the other provisions of this Convention, a
wetlleldindiivhesteseablished in a Contracting State and which
neévingsimironoeher Contracting State shall be treated for
LBioupeses of applihgnbeme as an individual who is a resident
Sfatveite ovitickting established and as the beneficial owner of
reedivesipritvided that, if an individual who is a resident of
Brafilstdnarcéivecdithe income in the same circumstances,
such individual would 1
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have been considered to be the beneficial owner thereof), if
shepasmaipaditdinsthf collective investment vehicle is listed
andguintballydehdecthunge in that State.

b) For purposes of this paragraph, the term —collective
thvasaveeaf jStutdel Jpediisaid, in the case of [State B], a [ ], as
inslésimeny fithdy arrangement or entity established in either
Whivhattingphtptaent authorities of the Contracting States
oghiee five égevdtatent vehicle for purposes of this paragraph.
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4.

6.33  Each of the provisions in

residenpendgivpbenefiéid. sl 6fuhd income it receives for the purposes
of the Qpivesstions thekW inedhte, which has the simplicity of providing
pfimadehaldiiegdvighierespect to each type of income. These provisions
Howdvenodbeesonstingdn any way the right of the State of source from
takkingraswventoesiiletite CIV. Clearly, these provisions are intended to deal
waithtiba sifitheeCIV's income and not the residence taxation of its investors
thidssngdusioeisne put forward in paragraph 6.1 above as regards
pustntr Joipf):nb sltisspthirtt in the text of the provisions are firee to amend
the pwdivigignwhich could be done by adding the following sentence: —This
bewvsisomushhlisnektricting in any way a Contracting State's right to tax the
Basidénts of that

6.34 Also, each of these provisions is intended only to provide that the
sheiftaeristics of the CIV will not cause it to be treated as other than the
headficonloivvetdipes. Therefore, a CIV will be treated as the beneficial
invoexajialicelthe The provision is not intended, however, to put a CIV in
pdbilereriion beitarinvestors with respect to aspects of the beneficial

then enshignrelptinéwoerite CIV's status as such. Accordingly, where an
irdhividfiintoeseiningrein circumstances would not be considered as the
Hemeficiohewn @10f receiving that income in the same circumstances could
tid berisfeigtioower of the income. This result is confirmed by the
nppeivivesicalflihaiprgviBivon to situations in which an individual in the
sarvrmstances would have been treated as the beneficial owner of the
income.

Add the following new heading and paragraphs 6.35 to 6.39 immediately afte

6.34 of the Commentary on Article 1:

Application of the Convention to States, their subdivisions and their
wholly-owned entities

6.35  Paragraph 1 of Article 4 provides that the Contracting States
subdivistbamaeldahdiedocndlitichbrities are included in the definition of a
Coesideningfaatell and are therefore entitled to the benefits of the
bjorheGommiparegrephAitcle 4 explains that the inclusion of these words
thel fhivegufiemédinderstanding of most member States).

6.36  Issues may arise, however, in the case of entities set up and wholly-
one of ipohidibyl ailsdieisions or local authorities. Some of these entities
sudysuiivd income from other countries and it may therefore be important
tohbeteamtinetreaties apply to them (this would be the case, for instance, of
fondigeewerltthraph 8.5 of the Commentary on Article 4). In many cases,
thaskyeutiginptifeom tax and the question may arise as to whether they are

entitled to the
12
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benefits of the tax treaties concluded by the State in which they are set up.
Iheoisdeiefs okaeSyates modify the definition of —resident of a Contracting
Stuativiepdngidpblidde in that definition a —statutory body\, an —agency
or instilegwdpatiph of public law| [personne morale de droit public] of a
Suditivisppdivedbcal authority, which would therefore cover wholly-owned
evtitidetbdtailvenopart of the State or its political subdivisions or local
authorities.

6.37  In addition, many States include specific provisions in their

grant arbtbatewplioanvcathensSthass, and to some State-owned entities such
astenespbbemdlsertain items of income such as interest (see paragraph 13.2
ofitHedcdentbanidiparagraph 7.4 of the Commentary on Article 11). Treaty
grawisionsctboeémption with respect to the income of pension funds (see
piomagrapluad arf theicle 18) may similarly apply to pension funds that are
Blaoblydeparediy on the wording of these provisions and the nature of the
fund.

6.38  The application of the Convention to each Contracting State, its
and locqldlitibel tadwlinisdotheir statutory bodies, agencies or
bindrorneniaditissdinthegpptsefuch entities) should not be interpreted,
hnyevey the pffesitilegapplication by each State of the customary

bosanrvigio iminamipyirtipbe difhig to this principle, a sovereign State
propurckingrith agivitses)sis, as a general rule, immune from the jurisdiction
afithhaiosoveidign State. There is no international consensus, however, on
the poecisidiniitmofnity principle. Most States, for example, would not
peéngipivedpplithao business activities and many States do not recognise
phinapiliéntion nfatkéss. There are therefore considerable differences
begwednihittasanst, if any, to which that principle applies to taxation. Even
awanhigrStelenifedits possible application in tax matters, some apply it only
Iushiseextént dhpoditited into domestic law and others apply it as customary
builgjovatiowmplbwsubwlimitations. The Convention does not prejudge the
issuéruopxtbathie geihciple of sovereign immunity applies with respect to
thedperdetisleobened the taxes covered under Article 2 and each Contracting
fladassdppheftyown interpretation of that principle as long as the resulting
twicttigforifianwiih the provisions of its bilateral tax conventions.

6.39  States often take account of various factors when considering
extent taxhatbeipaiod e hdtl be granted, through specific treaty or
doagtictlvowuppdivaioon of the sovereign immunity doctrine, with respect to
theorhariSedesjvbéir political subdivisions, local authorities, or their
siainsoryrhodiasitiggeridiese factors would include, for example, whether
the K ihe @icompom a reciprocal basis, whether the income is derived from
gotivities aiftal nature as opposed to activities of a commercial nature,
infeetherdfithessetipiondt entity are used for public purposes, whether there
thasy qeedsllilityetboithe benefit of a non-governmental person and whether
theeiveebffineris a portfolio or from a direct investment.

5. Replace paragraph 23 of the Commentary on Article 1 by the following:
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23. The use of base companies may also be addressed through controlled
provisions. A significant number of Member and non-member countries have
legislagdo.

Yehisboth fedestgrobtlibse typesoflhgiblatonoswriaseennsiclieatlyl yeomemigazbun tr

13
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instrument to protect the domestic tax base, is that they result in a Contracting
residents on income attributable to their participation in certain foreign entitie
been argued, based on a certain interpretation of provisions of the Conventior
1 of Article 7 and paragraph 5 of Article 10, that this common feature of cont
companies legislation conflicted with these provisions. For the reasons explai
paragraphs 14 13 of the Commentary on Article 7 and 37 of the Commentary
ontehpitetheibd), does not accord with the text of the provisions. It also does not
provisions are read in their context. Thus, whilst some countries have felt it u:
clarify, in their conventions, that controlled foreign companies legislation did
the Convention, such clarification is not necessary. It is recognised that contrc
companies legislation structured in this way is not contrary to the provisions ¢

6. Add the following new paragraph 27 to the Commentary on Article 1:

27. Chile considers that some of the solutions put forward in the report
of the OEdDeMipdi cliio onvention to Partnerships| and incorporated in
taa Cadyrbentpplied if expressly incorporated in a tax convention.

7. Replace paragraph 27.4 of the Commentary on Article 1 by the following:

27.4  Belgium cannot share the views expressed in paragraph 23 of the
considefs ehamgrtanplBaligiea  controlled foreign companies legislation is cc
provisions of paragraph 7 of Article 5, paragraph 1 of Article 7 and paragrapk
da Convencao.

s adpded]pytheforseowleenity CpniagtingdiStasa tanebwiiegofol thacsiekides
his participation in the capital of the foreign entity, the income derived by tha
so, that State increases the tax base of its resident by including in it income w
derived by that resident but by a foreign entity which is not taxable in that Sta
with the Convention. That Contracting State thus disregards the legal persona
entity and therefore acts contrary to the Convention (see also paragraph 74
6f AfrthdCommdgipagraph 68.1 of the Commentary on Article 10).
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Article 2

9.

Artigo 3 ¢

10.

Delete the following paragraph 27.8 of the Commentary on Article 1:
27.8  Whenever the prevailing hierarchy of tax conventions regarding inter

respected, Portugal will not adhere to the conclusions on the clarification of
dolexchtioapiratedsin the Commentary on Article 1.

Replace paragraph 10 of the Commentary on Article 2 by the following:

10. Canada, Chile and the United States reserve their positions on that
which staes ehpaag@phviention should apply to taxes of political subdivisior
autoridades.

Replace paragraph 15 of the Commentary on Article 3 by the following:

14
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15. Chile , Mexico and the United States reserve the right to omit the
enterpriphtha¢ kaopspledebyf affective management in a Contracting Statel fi
of —international trafficl in subparagraph e ) of paragraph 1.

Artigo 4 ¢

11.

Add the following new paragraph 8.5 immediately after paragraph 8.4 of the |

Article 4 (and renumber the existing paragraphs 8.5 to 8.7 as paragraphs 8.6 to 8.8):

8.5 This raises the issue of the application of paragraph 1 to sovereign
are speociickibily pevdsinvisiohent funds or arrangements created by a State or
subelitisidn for macroeconomic purposes. These funds hold, manage or
adhimis@nanséid thjectives, and employ a set of investment strategies
inhfoheignlfidainvasangets. They are commonly established out of balance
sfipphmswpsfficial foreign currency operations, the proceeds of
privatisigtioresifised fromleseamodity exports. 1 Whether

mncrdnint nf rn £ nstunnntinnee Ctutall dannmndo nw tha
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Artigo 5 ¢

12.
Article 5:

13.
Article 5:

—redwucri UJ u onu ut,uug je J 1772 4]] ucpvuuo n l'lw

Baetmprel SiRehrastoversioh SPslarFend & dn intaondrgign of the State, it
WiblJéloply Splhwidhjitession —[the] State and any'$o##ital subdivision or
theatofithoHAtyicle 4. In other cases, paragraphs .’ﬂ'dé_td 8.7 below will be
vedexavtaSdetss whayissue in the course of bilaterd'H¥3futions,
pdrtitielalyoverelgtiovetiith fund qualifies as a —Person| and is —liable to
tie\tdeanmpasesrefity (see also paragraphs 6.35 {b 6.39 of the Commentary
on Article 1).

Add the following new paragraph 5.5 immediately after paragraph 5.4 of the |

5.5 Clearly, a permanent establishment may only be considered to be
ContractitunBuiiarif the relevant place of business is situated in the
tarestoon of shhettatar sdtellite in geostationary orbit could constitute a
psurblivkntent for the satellite operator relates in part to how far the
teavvitpycef NS intenebéenduntry would agree that the location of these
sheelbitemanofap@ohefacting State under the applicable rules of
ihtafatwbalkbnsideredoelde a permanent establishment situated therein.
dilsa, sherpahiiciulasatellite's signals may be received (the satellite's
cofisidprontth doaotileedisposal of the operator of the satellite so as to make
thatinesea of phaceamillite’s operator.

Add the following new paragraph 9.1 immediately after paragraph 9 of the C

9.1 Another example where an enterprise cannot be considered to
wholly eapeirtiy iy dsginasslace of business is that of a
ChagwnvtingiSationshepenaéos ifto a —roaming| agreement with a foreign
afievatios iisansler donnect to the foreign operator's telecommunications
natwerderhiomdeasuwsdt who is outside the geographical coverage of that
user's home network

1. This definition is drawn from: International Working Group of
SoWreidth Wenllth -FlmdeySyedeigpted Principles and Practices —
A#Swntibgo Principles|, October 2008,

15
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can automatically make and receive voice calls,
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14.

15.

shnsugihithecaiveafuitedoneigasiethorkehecforeign
tetweskrophotro tbovobilifoththap eseotnfler a typical roaming agreement,
tpehamemervlgiicansfers calls to the foreign operator's network and does
phyvpatatecessivehat network. For these reasons, any place where the
foraigt semeotlisconsidered to be at the disposal of the home network
tpergfivequdnstitutdt.a permanent establishment of that operator.

Replace paragraph 16 of the Commentary on Article 5 by the following:

16. The paragraph provides expressly that a building site or construction
project constitutes a permanent establishment only if it lasts more than twelve
fBostgitemsmvllixh does not meet this condition does not of itself constitute a |
establishment, even if there is within it an installation, for instance an office ¢
within the meaning of paragraph 2, associated with the construction activity.
such an office or workshop is used for a number of construction projects and
performed therein go beyond those mentioned in paragraph 4, it will be consi
establishment if the conditions of the Article are otherwise met even if none ¢
involve a building site or construction or installation project that lasts more tt
thax case, the situation of the workshop or office will therefore be different fr
sites or projects, none of which will constitute a permanent establishment, an:
important to ensure that only the profits properly attributable to the functions
thoewgfice or workshop, taking into account the assets used and the and
thekesodfieunadwbrislbp, are attributed to the permanent establishment. This ¢
attributable to functions performed and risks assumed in relation to the variol
but only to the extent that these functions and risks are properly attributable t

Replace paragraph 26.1 of the Commentary on Article 5 by the following:

26.1 Another example is that of facilities such as cables or pipelines that cros:
pais.

thparutoby thth acrttapiicanic devered by thetietenemdieppetatpicofistinhtdden
under paragraph 2 of Article 6, the question may arise as to whether paragrap
Where these facilities are used to transport property belonging to other enterp
a ), which is restricted to delivery of goods or merchandise belonging to the
tndefeppilieythwiilisest be applicable as concerns the owner or operator of these
Subparagraph e ) also will not be applicable as concerns that enterprise since
ibecabkedrsplpblifier the enterprise and its use is not of preparatory or auxilia
the nature of the business of that enterprise. The situation is different, howeve
enterprise owns and operates a cable or pipeline that crosses the territory of a
purposes of transporting its own property and such transport is merely incider
of that enterprise, as in the case of an enterprise that is in the business of refin
owns and operates a pipeline that crosses the territory of a country solely to tr
to its refinery located in another country. In such case, subparagraph a )
widitiobubgnbsable istwhether the cable or pipeline could also constitute a
psurblivkntent for the customer of the operator of the cable or pipeline, ie
thagnforpaiserphoperty is transmitted or transported from one place to
tiwotimerpniseisimearedp,obtaining transmission or transportation services
ppevided bf e cable or pipeline and does not have the cable or pipeline at
tonkispnemlcelsive cable or pipeline cannot be considered to be a permanent
dhtuldislerpeiveof

16
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Pagina 18
16. Delete the following footnote to the heading —Observationsl in the Commen
1. At the time of approval of paragraphs 42.11 to 42.13 above by the Co

Spain, Sweden, Switzerland and the United States, which among othe
Committee's conclusions set out in these paragraphs and do not share
States expressed in paragraphs 42.14 to 42.17, have asked that their p
be expressly stated in the OECD Model Tax Convention.

17. Replace paragraph 43 of the Commentary on Article 5 by the following:

43.  [taly does not adhere to the interpretation given in paragraph 12 above
examplesndgratagriiph I2stlafits opinion, these examples can always be regarded ¢
permanent establishments. Concerning paragraph 26.1, Germany reserves its
nasitgiommliethelrcumstances the acquisition of a right of disposal over the
pipeinvd enpheienpdcity of technical installations, lines and cables for the
tlevsridsbipponwed: or communications (including the distribution of radio and
talmsi by pnognevlated third party could result in disposal over the pipeline,
fudelé piatin o fibwsiness.

18. Replace paragraph 45.6 of the Commentary on Article 5 by the following:

45.6 Spain has expressed a number of reservations on the Report —Clarification
efttidiphmeanatdfinition in e-commercel. Greece and Spain have some doubts

oppoetaiiy e introducing paragraphs 42.1 to 42.10 of the Commentary in the M
Since the OECD continues the study of e-commerce taxation, these States will nc
consideration the aforementioned paragraphs until the OECD has come to a final

adlleeece do not adhere to all the interpretations in paragraphs 42.1 to
42.10.

19. Replace paragraphs 46 to 65 of the Commentary on Article 5 by the following
Paragraph 1
46.  Australia reserves the right to treat an enterprise as having a permanent
if it cardskabh dutieiien reBitifes to natural resources or operates substantial equip
with a certain degree of continuity, or a person — acting in that State on behalf o
manufactures or processes in that State goods or merchandise belonging to the er
47 52. Considering the special problems in applying the

a1 1
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prosnerersyelrocassek plonyioi @Gmdocxploitation and related activities,
Vonwdg, dndrie th el dGidigdom reserve the right to insert in a special article
ptongkides. related to such

48. Chile reserves the right to deem an enterprise to have a permanent
circumssinbbishihend serséetsinre provided.

49 60. The Czech Republic and the Slovak Republic , whilst agreeing with the
rediinshpdaco Dpbragirgskl 1, reserve the right to propose in bilateral negotiations :
clarifying the application of this principle to arrangements for the performance o:
substantial period of time.

50.  Greece reserves the right to treat an enterprise as having a permanent
the entegpiabéishnisit on plegacimyl supervisory or consultancy activities in connec
17
Pagina 19

site or construction or installation project lasting more than six months, if scienti:
machinery is used in Greece for more than three months by the enterprise in the ¢
extraction of natural resources or if the enterprise carries out more than one sepat
lasting less than six months, in the same period of time (ie within a calendar year

51 57. Greece reserves the right to insert special provisions relating to offshore
activities.

52 64. Mexico reserves the right to tax individuals performing professional
sdranciesdepetlienachuiticter if they are present in Mexico for a period or periods
aggregate 183 days in any twelve month period.

53 56. New Zealand reserves the right to insert provisions that deem a
prisnaficfior estatd ithmesik tmonths, an enterprise conducts activities relating to the
exploitation of natural resources or uses or leases substantial equipment.

54 55. Turkey reserves the right to treat a person as having a permanent
peiaohspentnimg proksgividleservices and other activities of independent charact

supervisory or consultancy activities, with a certain degree of continuity either di
employees of a separate enterprise.

Paragraph 2

55 63. Chile and Canada reserves the right in
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svitjpahegvapal € FHrdatepiacs e oxpldsatraal fortmethendxploitationl.

56 51. Greece reserves the right to include paragraph 2 of Article 5 as it was

drafiteshidiche 1963 Draft

Paragraph 3

57 47. Australia, Chile, Greece, Korea, New Zealand, Portugal and Turkey
pesepraphedr poditonsider that any building site or construction or installation prc
than six months should be regarded as a permanent establishment.

58. Australia reserves the right to treat an enterprise as having a

State if iecmaieyiérsiteblishSrend Bapervisory or consultancy activities for more
thanob8Bdaxsimh period in connection with a building site or construction or
instllaSianeproject

59 62. Korea reserves its position so as to be able to tax an enterprise which
aativésienfoupaorisdisn six months in connection with a building site or construct
project lasting more than six months.

60 53. Slovenia Norway reserves the right to include connected supervisory or

parsultpicy oftilvitigstiole.

61 59. Mexico and the Slovak Republic reserve the right to tax an enterprise that
aetivésiemfoupaorsdnyn six months in connection with a building site or a constru
installation project.

18
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62 58. Mexico and the Slovak Republic reserve their position on paragraph 3 and
bomlsider shtet @anyonstruction, assembly, or installation project that lasts more thar
regarded as a permanent establishment.

63 61. Poland and Slovenia reserves the right to replace —construction or
mstellativatino;estewidlhy, or installation projectl.

64 54. Portugal reserves the right to treat an enterprise
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Pohagalg fitherenaagnt ssehlidyoendnmctivity consisting of planning, supervisin;
auxiliary work or any other activity in connection with a building site or construc
project lasting more than six months, if such activities or work also last more tha:

49.  Spain reserves its position on paragraph 3 so as to be able to tax an
permanentasgtabtidtaving dn Spain, even if the site of the construction or installati
last for more than twelve months, where the activity of this enterprise in Spain pr
of permanency within the meaning of paragraphs 1 and 2. Spain also reserves its
enterprise as having a permanent establishment in Spain when such an enterprise
activities in Spain for more than 12 months in connection with a building site or «
installation project also lasting more than 12 months.

65 48. The United States reserves the right to add —a drilling rig or ship used
haitiihel espdoratointofhe activities covered by the 12 fwelve month threshold test
in paragraph 3.

Paragraph 4

66.  Chile reserves the right to amend paragraph 4 by eliminating
subparsyhnpingy apibhf Hoeodorepbpainding text of the 1963 Draft Model Tax

Convention.

67 65. Mexico reserves the right to exclude subparagraph f') of paragraph 4 of
thatArpelmtmennsideblishment could exist where a fixed place of business is mai
combination of activities mentioned in subparagraphs a ) to e ) of paragraph 4.

Paragraph 6

68.  Slovenia reserves the right to amend paragraph 6 to make clear that an
activitiegenewbnsacted wholly or almost wholly on behalf of a single
evtwipivisedwill ageveof an independent status.

Artigo 7 ¢

20. Replace the existing Commentary on Article 7, together with the sections on ]
Observations, by the following new Commentary, including the new sections on Resery
Observations and the Annex:

L Preliminary remarks

L This Article allocates taxing rights with respect to the business

a Contrpedfits Sfasertordeejisentfthat these profits are not subject to
diffiwlentofiddes Godeemtiver: It incorporates the basic principle that unless
GornieefingsSefre has a permanent establishment situated in the other

Staicatenfoupinesappfite be taxed by that other State unless these profits
fall into special

19
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categories of income for which other Articles of the Convention give taxing
Fighid do that other

2. Article 5, which includes the definition of the concept of permanent
thereforestebdishinesthis determination of whether the business profits of
GornieefingsSeafte may be taxed in the other State. That Article, however,
doengatighelf wllenin enterprise of a Contracting State carries on
biosinesimot Bearthén-ough a permanent establishment situated therein, it is
detwswine what, if any, are the profits that the other State may tax. Article
oprhidevslionibswivtermining that the other State may tax the profits that
peemttnibut eblelilistiv ent.

3. The principles underlying Article 7, and in particular paragraph 2
long hiss¢thelMietinlth @E@D first examined what criteria should be used
ib apshmtingritreiéblishment, this question had previously been addressed
imadengentionbemdfin various models developed by the League of Nations.
entity and arm'’s length principles, on which paragraph 2 is based, had
ileorgphaed in these conventions and models and the OECD considered
testaitevwhesapficieipdes with some slight amendments and modifications for
therifivavipumipose of

4. Practical experience has shown, however, that there was
interprecatisidefablesvarénepal prineiples and of other provisions of earlier
Tarkiduslopfrréolamon interpretation created problems of double taxation
Ovéinthe-sexasiothe Committee on Fiscal Affairs spent considerable time
ensiwff arhtoyingviesistent interpretation and application of the rules of the
dirtinlees Manerswrding of the Article and a number of changes to the
Whomtvetd by waledehdax Convention was adopted. A report that
spldnifisachisecofiprostiowiss published in 1984. 1 In 1987, noting that the
attributable to a permanent establishment could divenvisieitsioonef profits
undertevityy tevibwnfitlttequestion which led to the adoption, in 1993, of
Hweribpoisiewfilladome to Permanent Establishments 2 and to

Commentary. subsequent
changes to the
5. Despite that work, the practices of OECD and non-OECD

attributiconafies fieg w diagitment establishments and these countries’
Intemprintedib o ofady@olesiderably. The Committee acknowledged the need
teqprinigaonanpayers: in its report Transfer Pricing Guidelines for
Mudthactiodadikivteativings3 (the —OECD Transfer Pricing Guidelinesl), it
work would address the apﬂﬂﬂ&?ﬂfﬁ‘b]’mgﬁ%’kngth principle to
permanent establishments.

1. —The Taxation of Multinational Banking
Entemteisndbein- Tiaved draRaittino and
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y %WW C nlgtolgté tl ﬁgrmanent Establishments, Issues in
IntBlenisiol4F aeprioduded vy OBlibe 11 of the loose-leaf version of the
GHipagr Mol)-Tax Convention

3. The original version of that report was approved by the Council of the
OEGCD apditddinari®bearof times since then. Published by the OECD as
Giiid8igeafoferPtivingional Enterprises and Tax Administrations.

20
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That work resulted, in 2008, in a report entitled Attribution of Profits to
Berabiistmtents 1 (the —2008 Reportl).

6. The approach developed in the 2008 Report was not constrained by
intent oeibhahthkiwogiewilpractice and interpretation of Article 7. Instead,
foerfadusimashomost preferable approach to attributing profits to a
nentenvanicéstabilishwmrvidern-day multinational operations and trade.
PosnRepppryokedGhmmittee considered that the guidance included therein
ngparediiad aeibanting profits to permanent establishments than had
Hispomishisbdenlso recognised, however, that there were differences
benwtarionmefahth2008 Report and the interpretation of Article 7
Olewimesisugyven in this

7. In order to provide maximum certainty on how profits should be
permandittiébttlistoments, the Committee therefore decided that the 2008
Bawoitiifndlshould be reflected in a new version of Article 7, together with
Gaoampawgyingo be used in the negotiation of future treaties and the
BERNNER allendlirig order to provide improved certainty for the
ihtarpactaficadyf baatiesncluded on the basis of the previous wording of
Quiicleiftethdecided that a revised Commentary for that previous version of
theoBitiplephoeddto take into account those aspects of the report that did
Geonemefliatpithithead before the adoption of the 2008 Report.

8. The new version of the Article, which now appears in the Model
adopted¥axX GChvdnticeisaré time, the Committee adopted a revised version
of thd2008dRenoetthat the conclusions of that report could be read
hordiongi anslynoidlfichb membering of this new version of the Article. Whilst
theeepreducsionssinollided in the revised report that was thus adopted in 2010

referred to as —the Reportl) are identical to those
of-¢ha20081Renbrvtithatoesiised mérkéam talmsw
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foadtisthd cloh nefetertbés Mhemvnevfaieipedvibass wording of Article 7 and
Uiswuravisady, as they read before the adoption of the current version of the
Article).

9. The current version of the Article therefore reflects the approach
Report dwilalopscbiaitherpreted in light of the guidance contained in it. The
Bepant-ibaadio wisk profits both to permanent establishments in general (Part
hodthe Rapivilar, to permanent establishments of businesses operating in
thiediimanalilg ehi@ugh a permanent establishment is widespread (Part II of
thea Bapishtpehicinent establishments of banks, Part II1, which deals with
psurblivkntents of enterprises carrying on global trading and Part IV,
pidrimludentsevtithlishments of enterprises carrying on insurance activities ).

1. Available at http://www.oecd.org/dataoecd/20/36/41031455.pdft
2. Attribution of Profits to Permanent Establishments, OECD, Paris, 2010.

21
Pagina 23
11 Commentary on the provisions of the Article
Paragraph 1
10. Paragraph 1 incorporates the rules for the allocation of taxing

profits ofghterpridvs bfsimelisContracting State. First, it states that unless
GornieefingSefte has a permanent establishment situated in the other
Stuaicateatoupines iy fitk be taxed by that other State. Second, it provides
tmeiprsiselearvies on business in the other State through a permanent
ditrblisjuepi-sfiathdt are attributable to the permanent establishment, as
detwwdimad with paragraph 2, may be taxed by that other State. As
puplgirigshbeleossrierwelvergpplication of these rules by providing that
dpplibadiole ef vt affectithes of the Convention that provide special rules

foofiestiag ttnteg daidyed from the operation
ot shinscand-aioxadt indntesnntionah alco
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isikiphine W viespraco offitsréegiilanntividesivgdihyentertainer or sportsman).
an

11. The first principle underlying paragraph 1, ie that the profits of an
ContracthigrBrise kb0t be taxed in the other State unless the enterprise
thatiethen Statintssamgh a permanent establishment situated therein, has a
lefie diistheyintednational consensus that, as a general rule, until an
puetexpnisanfsenidiSiatechasmanother State, it should not properly be

thg wubadonsipdifecep alinmgother State to such an extent that the other State

slibidohaive prufins.

12. The second principle, which is reflected in the second sentence of
the rightite paxagitiphSiahathere the permanent establishment is situated
prefinahextiraldoterprise may derive from that State but that are not
ptribwseblecablishment. This is a question on which there have
histoyricfdly beandligfchewing apme time ago pursued a principle of general
acfordémyf witmddithrihcome such as other business profits, dividends,
indginagt frodhrspwities in their territory was fully taxable by them if the
penefacieny dwadbdishment therein even though such income was clearly not
ptribaseblectablishment. Whilst some bilateral tax conventions include a
himétbdsotorwidsndeted force of attraction approach that only applies to
Husivad Sypmfitstivities similar to those carried on by a permanent
goreblishamenttihn gppevath described above has now been rejected in
prieviediofied prirteipty that is now generally accepted in double taxation
thavéatiohatisrbaseihgithe profits that a foreign enterprise derives from a
novaenhorivvesdfishidvecountry should look at the separate sources of profit
tHeehvibse fevtanghébe country and should apply to each the permanent
ditapbisdiblenipikic aidgeof tther Articles of the Convention. This solution
mlbre effividier mdadministration and compliance, and is more closely
addpleBisitts sigycimmonly carried on. The organisation of modern
lrisireeayésaighlyderafiitexumber of companies each of which is engaged
irctivitide dinkisienaging on business extensively in many countries. A
pempanymastsblivhment in another country through which it carries on
nutividestwhilgt a different part of the same company sells different goods
ihidueg oimelependont agents. That company may have perfectly valid
doim svcid avaisomy Perbased, for example, on the historical pattern of its
bosinassciwl @onvenience. If the country in which the permanent
establishment is situated wished

22
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to go so far as to try to determine, and tax, the profit element of each of the
tnhaotighsindepieddent agents, with a view to aggregating that profit with
peepnféistafsthblishment, that approach would interfere seriously with
avdiviticy emwdmevddibe contrary to the aims of the Convention.

13. As indicated in the second sentence of paragraph 1, the profits that
the permueatiyutbhkhinent are determined in accordance with the
prioivilsiprovedgsuiegmapdning of the phrase —profits that are attributable to
theupéivhmvartt found in paragraph 1. Since paragraph 1 grants taxing
wilvh shéhpebtedaont establishment is situated only with respect to the
pmfliintlisieavethat permanent establishment, the paragraph therefore
pubyestsahhe Sppbication of other Articles of the Convention, from taxing
thhanCoprisewvfighState on profits that are not attributable to the
permanent establishment.

14. The purpose of paragraph 1 is to limit the right of one Contracting
businesSpiisfits tafcdlerprises of the other Contracting State. The
piglagofinlCoas autinipStaieeto tax its own residents under controlled
presigtossiewndem its domestic law even though such tax imposed on
tHoenpuesidenisfengrive to the part of the profits of an enterprise that is
Coidené g glSrothehat is attributable to these residents' participation in
thvieerigrpiSsatelows it own residents does not reduce the profits of the
Sudeepmisemfipheoattherefore, be said to have been levied on such profits
oyethel§iopanegitapir &3 Article 1 and paragraphs 37 to 39 of the
Commentary on Article 10).

Paragraph 2

15. Paragraph 2 provides the basic rule for the determination of the
attribut@bhf s thyéimeanent establishment. According to the paragraph,
prefetprhfittloae pthmanent establishment might be expected to make if it
inelependpnt @ietarplise engaged in the same or similar activities under the
somditioniyudking into account the functions performed, assets used and
tisiougdswivecdermanent establishment and through other parts of the

tivé gyprisedphaclditifias that this rule applies with respect to the dealings
petwaewettreestablishment and the other parts of the enterprise.

16. The basic approach incorporated in the paragraph for the purposes
what arofetprafinitigat are attributable to the permanent establishment is
therdfomarimageiref the profits under the fiction that the permanent
sspuirisheesetpyise and that such an enterprise is independent from the
nelstalf ihis enpenprisevdfll as from any other person. The second part of that
fictinnarewtreipagtls principle which is also applicable, under the provisions
plirpsidepPafljusting the profits of associated enterprises (see paragraph 1
dfrtideYmmentary on

17. Paragraph 2 does not seek to allocate the overall profits of the
permanvitddetabliziprisatasleits other parts but, instead, requires that the
wref peattuibertnbieablishment be determined as if it were a separate
tiuéeepoiveh Pnofiltbwed to a permanent establishment even though the
aetaphiselapnofibnl€ dwsersely, paragraph 2 may result in no profits being
ptiribateditestablishment even though the enterprise as a whole has made
profits.
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18. Clearly, however, where an enterprise of a Contracting State has a
establispareneienthe other Contracting State, the first State has an interest
pathgdipbctiveife correctly applied by the State where the permanent
Sirddiitundiveistive agegllies to both Contracting States, the State of the
avtonlineawith igither Article 23 A or 23 B, eliminate double taxation on
thorjnefiti propthidyermanent establishment (see paragraph 27 below). In
Sther wheds tifdpermanent establishment is located attempts to tax profits
thoatbweaddé to the permanent establishment under Article 7, this may result
uf praifite thansiosuld properly be taxed only in the State of the enterprise.

19. As indicated in paragraphs 8 and 9 above, Article 7, as currently
approachatéedopdfdeisisbecR eport adopted by the Committee on Fiscal
Rffirs dedd pOimdrily with the application of the separate and independent
ewdenpine fiesipiragraph 2 and the main purpose of the changes made to
fbliopdnggiaphdoption of the Report was to ensure that the determination
afitilapabfitso a permanent establishment followed the approach put
foeprmdiierdferRepovided a detailed guide as to how the profits attributable
ostalpleshmaenshould be determined under the provisions of paragraph 2.

20. As explained in the Report, the attribution of profits to a
paragrapériailifotiinbfisimind eaidatation of the profits (or losses) from
iltlisdiativitiessactions with independent enterprises, transactions with
(ssdcidiacteuppibcinesn of the OECD Transfer Pricing Guidelines) and
dfaliagnwithisth Fifigntaalysis involves two steps which are described
histing dihicemdavidfitheach of these two steps is not meant to be
preypdvépiivey vl dbahexi aissiigninitially attributed to a permanent
ditadilgstificntiqrevrierfametions relevant to the assumption of that risk but
tharacogistitiomafla subsequent dealing between the permanent
efttildishroeptisadhanathonpastthe risk may lead to a transfer of the risk

tdl ovikep grtin @ £ tipétahtorprise).

21. Under the first step, a functional and factual analysis is

undtz'taken, hich will lead to: . .
- the attribution to the permanent establishment, as appropriate,

op Hpatiighs uaisdng out of transactions between the enterprise of
wstadllishempertrimun grdrt and separate enterprises;

- ale o 2T i d2L2 k2o L
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mne luenllju:uuun UJ
g opaoplelfiproftumsets, and the attribution of economic
thibepe ihigy i esirtiblesion & t;

- the identification of significant people functions relevant to the
assithptinnibfisksof risks to the permanent establishment;

- the identification of other functions of the permanent

establishment; .
- the recogmet’lio’n and determination of the nature of those

pealivageheosaehlihanent and other parts of the same enterprise
tpptropriately be recognised, having passed the threshold test
2dfeavadl to in paragraph

the attribution of capital based on the assets and risks

astublishdienthe permanent

24
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22, Under the second step, any transactions with associated enterprises
permanattrdssabdishmbent are priced in accordance with the guidance of the
Oli&l: Kinid¢tines and these Guidelines are applied by analogy to dealings
petwaewettreestablishment and the other parts of the enterprise of which it is

inpotvesQlyppeeshoxden an arm's length basis of these recognised dealings

th h:
"OUET the determination of comparability between the dealings and

unesutitidles| established by applying the Guidelines'
(ompavedilitickasfonoginagthy services, economic circumstances
snrdtbuiisgess by analogy (functional analysis, contractual

parreigkdndigletwiltbircumstances of the permanent

- fﬁé“%ﬁ ngﬁ{lot;.l ‘})’}zlimalogy of one of the Guidelines' methods to

lempth avompensdsion for the dealings between the permanent
esidr psdunsest divdeiverprise, taking into account the functions
nespoywed hylonditfibuted to the permanent establishment and
thearphiésgarts of the

23. Each of these operations is discussed in greater detail in the
regards Rep attyiinpiontiof jmodits to permanent establishments of businesses
fimeneting sectbe, where trading through a permanent establishment is
vfdhspRepd isewiflent dbals with permanent

POV N 2PN NENVESRPISEE ' L) N PN SSPPE ) PRV-EN § 7 SEPUS K1 NP DR PR
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P UNE eSO IVRITCIFLS U] CHISIPTINGS USEIEYING
witlt lpbevhtradin 2scubdiflartel¥ts vléehedpalses carrying on insurance
activities).

24. Paragraph 2 refers specifically to the dealings between the

and othpepuny ofithdtebisipngetof which the permanent establishment is a
panplinsisdehao the separate and independent enterprise fiction of the
Heexgenlingq b esddnet] the same way as similar transactions taking place
hedependent enterprises. That specific reference to dealings between the
psurblivkntent and other parts of the enterprise does not, however, restrict
P agopplafWlicere a transaction that takes place between the enterprise
antbrprvisesaffaéesidirectly the determination of the profits attributable to
theupivhmusrtt(eg the acquisition by the permanent establishment from an
ansocpeied of goods that will be sold through the permanent establishment),
pegaiysspbhdiafoe the purpose of computing the profits attributable to the
psurblivkntent, the conditions of the transaction be adjusted, if necessary,
tonditéonshef a similar transaction between independent enterprises.
Hrspuoren foveinsiombdishmient situated in State S of an enterprise of State R
ficopmines gyseuinted enterprise of State T. If the price provided for in the
vovtusséfiatedamthgrises exceeds what would have been agreed to
batewgerisusdgadenph 2 of Article 7 of the treaty between State R and
State S willdjushohisprofits attributable to the permanent establishment to
seflecive matdindependent enterprise would have paid for that property. In
sitlhals odse,aSteteoRidjust the profits of the enterprise of State R under
pfivhgneplt)] bfvdvenlStite R and State T, which will trigger the application
opthasponding adjustment mechanism of paragraph 2 of Article 9 of that
treaty.

25. Dealings between the permanent establishment and other parts of
which itheeptanptiseeafo legal consequences for the enterprise as a whole.
forigivplies srmiing of these dealings than of transactions between two
associated enterprises.

25
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This also implies a greater scrutiny of documentation (in the inevitable
opienatiyfbineiampbatracts) that might otherwise exist.

26. It is generally not intended that more burdensome documentation
imposed équioawentiobavith such dealings than apply to transactions
batvmrisessttedver, as in the case of transfer

O A . e I e Al e n Fes
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requipenreats tshpaldroé dasppliddiidens isproportionate to the
vissedatingcelie Neviquthebsssof the nature of a dealing, countries would
mispayerequidemonstrate clearly that it would be appropriate to recognise
fbe dealipge, dnsinssounting record and contemporaneous documentation
shemting sy dendongiomically significant risks, responsibilities and benefits
wanddi 9 painsdfirithe purposes of attributing profits. Taxpayers are
suehlsged énpnedr) as it may reduce substantially the potential for
applievivsiesfidgangingach. Tax administrations would give effect to such
doewitlestintiting its lack of legal effect, to the extent that:

the documentation is consistent with the economic substance of
pllaaectidlios thkimgerprise as revealed by the functional and

ctual analysis; . . . .
tfge arrange}}r]len’ts documented in relation to the dealing, viewed

inthiijfamfivetytidsse which would have been adopted by
envepprisbichietdepiergdisnts commercially rational manner, or if
theprdeesbedsimettaraxpayer's documentation does not
pumeiiielinimp dilenthddteymining an appropriate transfer price;

apd , . . .
- the dealing presented in the taxpayer's documentation does not

vjodstedhyerpuiiciplesorward in the Report by, for example,
piskpartingvty miemsfepregates them from functions.

27. The opening words of paragraph 2 and the phrase —in each

that parfigriphctingiliescheéndichtfor the purposes of determining the
Onfirathirigtleate in which the permanent establishment is situated may
taihinloclwsrlsontence of paragraph 1 but also for the application of
thdiother € chend Aa BShate. Where an enterprise of one State carries on
pusiwenethesugilishment situated in the other State, the first-mentioned
Stelapuulit gitbfits that are attributable to the permanent establishment
CAadielfo2Ib)tax gévéed by the other State on these profits (Article 23 B).
Hrdele botbatitniae must therefore determine the profits attributable to the
psurblivkntent in order to provide relief from double taxation and is

peguisivhitogpfleraghaph 2 for that purpose.

28. The separate and independent enterprise fiction that is mandated
restrictdayipahegdaediisation of the profits that are attributable to a
briveyweot extehlisbreeadte notional income for the enterprise which a
faorasaatihgiStdee ésuddmestic law by arguing that such income is covered
by tireoGanvdntiole which, in accordance with paragraph 4 of Article 7,
ibomsd woatimhstfithling paragraph 1 of Article 7. Assume, for example,
tifat pueindamsisegestify considering that the economic ownership of a
putidingnsedthplibkment should be attributed to the head office (see

tee Rppeilt) 7 Iwfilldralcafe, paragraph 2 could require the deduction of a
dotéomihimptthre profits of the permanent establishment. That fiction,

hoepranedon dwvetting income from immovable property for the purposes
of Article 6. Indeed, 26
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the fiction mandated by paragraph 2 does not change the nature of the
omtorpeiderivaddebhapplies to determine the profits attributable to the
psurblivkntent for the purposes of Articles 7, 23 A and 23 B. Similarly, the
pastthafpwRdernotional interest charge could be deducted in determining
therinefitile to a permanent establishment does not mean that any interest
barebpreisajdithitethe permanent establishment is a part for the purposes
afifidregraplicld 11. The separate and independent enterprise fiction does
Rotmunietel tthd pialsoses of that Article, one part of an enterprise cannot be
nowdédeneditorbso@ayment to another part of the same enterprise. Clearly,
paniehpnfanterpsise to a different person is paid on indebtedness incurred
inparnnactionestithlishment of the enterprise and is borne by that
pexhintenest plaprliehvvesaty,thisder paragraph 2 of Article 11, be taxed by the
peeiadinenichdBlishment is located. Also, where a transfer of assets
betwhdéshmparmnraht rest of the enterprise is treated as a dealing for the
purpgsaphf of Article 7, Article 13 does not prevent States from taxing
phefits de@iies d&0bhg as such taxation is in accordance with Article 7 (see
padugOayfithd, Gommentary on Article 13).

29. Some States consider that, as a matter of policy, the separate and
enterprivedfiptivdeshiat is mandated by paragraph 2 should not be restricted
trthdewpplRativumy 23 B but should also extend to the interpretation and
dppicletiofitht @hmvention, so as to ensure that permanent establishments
possibigarraated in the same way as subsidiaries. These States may
tutefwiecinngidefdhdealings which, pursuant to paragraph 2, are
pedfisasf inpermyaniéng dbvablishment should be treated, for the purposes of
Clbmvehriinleswfitheame way as payments that would be made by a
svhspdiayy Th éseiStiaus may therefore wish to include in their tax treaties
rovkiueslacageslfog internal dealings should be recognised for the
prippshonjdtéinlercd, didvever, that tax will be levied in accordance with
sochepeossariopyovityd for under domestic law). Alternatively, these States
thay wosinterpudvldalings will be recognised in circumstances where an
benieelewhtrsupaciiserenterprises would give rise to income covered by
dusiclh v dd, (imsbiabe important to ensure that an appropriate share of
thavdxpronseddaltitedwise have been recognised as a dealing be attributed to
the veltrprispirSafies considering these alternatives should, however, take
deanuhicoothwetdal considerations applicable to internal interest charges
patwweofi diffexavial enterprise (eg a bank), dealings resulting in such
cheoguisbdyeiemd dfoae the adoption of the present version of the Article.

30. Paragraph 2 determines the profits that are attributable to a

for the perposusief ehtablikhingndragraph 1 that allocates taxing rights on
thesgrpfufithdduce attributable to a permanent establishment have been
detwwdimed with paragraph 2 of Article 7, it is for
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thaldrmnstie lahetif erachdooirautihp Nifits

she vbq birénvadtsis foug agrtipdr Qigwdnferotlyr provisions of the
BotwentiwithRiveagraplopwihesher expenses are deductible when computing
tifakeabia prismin either Contracting State. The conditions for the
deduchilibidy nf beensemined by domestic law, subject to the provisions of
thetrrioehiipparadraph 3 of Article 24 (see paragraphs 33 and 34 below).

27
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31. Thus, for example, whilst domestic law rules that would ignore the
dealingsehagultioridpe recognised for the purposes of determining the
puofiksrdiibskeblis iment under paragraph 2 or that would deny the
itedmatédrent lemspvelyefonahe benefit of the permanent establishment would
vletalivhedfiparagraph 2, rules that prevent the deduction of certain
(agegosrnif meneresgrenses) or that provide when a particular expense
showldt lnfféedattedlparagraph 2. In making that distinction, however, some
diffyaulisqusstivtise case of domestic law restrictions based on when an
npemwioneclonidnpafd. Since, for instance, an internal dealing will not
inmdyeraor gutymlent between two different persons, the application of such
destréstionswhould generally take into account the nature of the dealing
taly ehwoneforeansfer or payment as if it had been made between two
different persons.

32. Variations between the domestic laws of the two States concerning
deprecianietieratencthasiming of the recognition of income and restrictions
oarthindedqptiledinyibfrormally result in a different amount of taxable
oWk, iforahlb Pistifogestvf the Convention, the amount of profits
astublishbleno witl pesvadveentcomputed on the basis of paragraph 2 in both
purtesriwhsiBip-43 of the Commentary on Articles 23 A and 23 B). Thus,

2vepplieyigluplisugr apé Contracting State in which the permanent
ditaplispasenofspritagiaplf dy and to the other Contracting State (for the
puep e Bofidititilesl? $hat the amount of taxable income on which an

Sudeepyibebef taxXodniwah@§tate where the enterprise has a permanent
giteblishuklet peillofloba different from the amount of taxable income with
fasp Siate whlichaheeto provide relief pursuant to Articles 23 A or 23 B.
dilffertmtha-esuérstfiloat hemestic law variations concerning the types of
deriaesitiéhas epposed to timing differences in the recognition of these
aijlebs prrthadifference
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33. In taxing the profits attributable to a permanent establishment
ContractiisierniiN thiovwovyy shave to take account of the provisions of
priygr@h Binft paragraph requires, among other things, that expenses be
derdictibidmivdsrithether they are incurred for the purposes of a
pizvintodent e SCwhlishewient State or for the purposes of an enterprise of that
piniegrhphtdedfmhe Commentary on Article 24:

Permanent establishments must be accorded the same right as

vesidentlenteaitingeetpenses that are, in general, authorised by the
teditiondlfiwno taccable profits. Such deductions should be allowed
nisheedionyother than those also imposed on resident enterprises.

34. The requirement imposed by paragraph 3 of Article 24 is the same
expensesegroilesd of lmmenterprise for the benefit of a permanent
asichlishfoenhapuighoseswfoparagraph 2 of Article 7. In some cases, it will
not basigpr opuicdalealing has taken place between different parts of the
eunfespuispelsesuiglcurred by an enterprise for the purposes of the activities
perfanwedt iy ididishment will be directly deducted in determining the
psofbtistfiien paogndecitiary of a local construction worker hired and paid
adllyivelyeorka construction site that constitutes a permanent
esitobfislswyeitn afthdiovaign, expenses incurred by the enterprise will be
ptrfbuiedtith)fetictioparts of the enterprise wholly or partly for the benefit
ofttidiphmeanentd an appropriate charge will be deducted in determining
the profits 73
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attributable to the permanent establishment (eg overhead expenses related
fandrivimisseafoianed by the head office for the benefit of the permanent
eskusliphmugntp lisbef i rticle 24 will require that, as regards the permanent
espediiisisrbenieduetible under the same conditions as those applicable to an
Eistexjuiehefsthaty expense incurred by the enterprise directly or indirectly
v sierdeenefitalfliienent must not, for tax purposes, be treated less
papemsebydhaediymilamterprise of that State. That rule will apply
negafdietiscopnvhoslesrofiparagraph 2 of this Article 7, the expense is
punantin edtribrublishifoait (first example) or is attributed to another part of
reflenadinisevtional charge to the permanent establishment (second
example).

35. Paragraph 3 of Article 5 sets forth a special rule for a fixed place
building fibasinessodstrisction or installation
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peeinak énitchs Blisihpéne o nlbifsirtassss a
theke thpes wfobeenuondhs ekinpbisiemenbusan give rise to special problems
s ebsatibisirigrivadiele 7.

36. These problems arise chiefly where goods are provided, or services
other pqresfof thedgbpethrise or a related party in connection with the
barlsting tita o installation project. Whilst these problems can arise with
asmblishmuenntthey are particularly acute for building sites and
poajerctinnioesnsindlatiomnces, it is necessary to pay close attention to the
gemehed gmiaispittributable to a permanent establishment only when it
vavwltsifonrbyatito dinerprise through that permanent establishment.

37. For example, where such goods are supplied by the other parts of
profits dtigiegtfipnisthabeupply do not result from the activities carried on
porowghetreestablishment and are not attributable to it. Similarly, profits
peswitiion fopveithiees (such as planning, designing, drawing blueprints, or
nelvieeithy Wxdwietd of the enterprise operating outside the State where the
pssrblivkntent is located do not result from the activities carried on through
theapbivharwnttand are not attributable to it.

38. Article 7, as it read before 2010, included the following paragraph

13 ‘determining the profits of a permanent establishment, there shall
Hedillaived expenses which are incurred for the purposes of the
neempinitdsigblisbeutive and general administrative expenses so
theuSwaéd, iwhellich the permanent establishment is situated or

Whilstetllfg;vﬁffggmph was originally intended to clarify that paragraph 2
tequived dipgutheor indirectly for the benefit of a permanent establishment
tebeitnkém detormining the profits of the permanent establishment even if
Heese ienpansdsohadide the State in which the permanent establishment was
boenteilnitshvadn read as limiting the deduction of expenses that indirectly
penefitednhestablishment to the actual amount of the expenses.

39. This was especially the case of general and administrative
expresshxmanespvhiowarparagraph. Under the previous version of
interpreted in the Commentary, this was genpratignagdupieblem since a
sharadifithisgensiabxpenses of the enterprise could usually only be
astabdiciimewt jparmeverbasis.

29
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40. As now worded, however, paragraph 2 requires the recognition and
pricing ofnile tmgdithgs through which one part of the enterprise performs
pienefiornf fhe ermanent establishment (eg through the provision of
nsqishgeneci)d@htodédyiction of an arm's length charge for these dealings,
dedpgroondimired to the amount of the expenses, is required by paragraph
paildga-gpvBohas therefore been deleted to prevent it from being
tvdaensinuedus limiimg dfahe expenses themselves. That deletion does not
adfacir-tiveent, under paragraph 2, that in determining the profits
astublisihlerto, apavlovumpiexpenses of the enterprise, wherever incurred,
hedalian Bopending on the circumstances, this will be done through the
paduafitivecbpldives or through the deduction of an arm's length charge in
dealingelvdfiween the permanent establishment and another part of the
enterprise.

41. Article 7, as it read before 2010, also included a provision that

of profisslloweddhnmitnbessablishment to be done on the basis of an
pppfittiofitheramiftpeisottd its various parts. That method, however, was
ovdyexadi ap@lied dpplication had been customary in a Contracting State
amd thatdderdesidé with the principles of Article 7. For the Committee,
uppbodewttenttbfitotnt profits of an enterprise can be applied even in the
st @ffintilteentiesrefore decided to delete that provision because its
epplicntieptibndlhvedibecause of concerns that it was extremely difficult to
eoswitaothied tpplication would be in accordance with the arm's length
principle.

42. At the same time, the Committee also decided to eliminate another
found iprhvipiwwichwt vexsion of the Article and according to which the

o ofiéspiey heunenibesarblishment were to be —determined by the same
welbssdvere Bygoant and sufficient reason to the contrary.\ That provision,
whénkuvasinttindedis and consistent treatment, was appropriate as long as
thwpssfiteptedisthatble to a permanent establishment could be determined
thderegh Miedics dy or even on the basis of an apportionment of the total
rofitsafahe putespiike new approach developed by the Committee,
forebrecapgtienitionalfonuch fundamentally different methods and therefore
awolda thosédifor

43. A final provision that was deleted from the Article at the same time
profits shdvideditheittute/hfo a permanent establishment by reason of the
puawagwenhastbiishatent of goods or merchandise for the enterprise. |
Suliplo 69yl isdhsahat where an enterprise of a Contracting State
Braivtaificed phecetbfbusiness exclusively for the purpose of purchasing
gotidivfan whalflotution should not be considered to have reached a level
thahjuséifies Sweéiowhere, however, subparagraph 4 d) is not applicable
hetiwitiesotheicarried on by the enterprise through that place of business,
vihistitthesaf permanent establishment, it is appropriate to attribute profits
perfléiinefundliariocation. Indeed, if the purchasing activities were
hedpponddriyeaverprise, the purchaser would be remunerated on an arm's
bengitebadis goriitse a tax exemption restricted to purchasing activities
umtbepirikeminrldhequire that expenses incurred for the purposes of
berferiwitgl thedesecthiitiesg the profits of the permanent establishment,
sl dinaixewgiiowistrative problems. The

Levorditteetthwidtdr aoansifies od dladd dorovision
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attributed to a permanent establishment by
reason of
30
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the mere purchase of goods or merchandise for the enterprise was not
aonsisienthighviheiple and should not be included in the Article.

Paragraph 3

44. The combination of Articles 7 (which restricts the taxing rights of
the pertiondtatesinbhiklohent is situated) and 23 A and 23 B (which oblige
previtherdSiafditom double taxation) ensures that there is no unrelieved
prafile thanticeynbpeely attributable to the permanent establishment. This
thaw tve oy o Spuies resolve differences based on different interpretations of
istimgiorpdn? tind iiechanisms be available to resolve all such differences to
Huresdant to eliminate double taxation.

45. As already indicated, the need for the two Contracting States to
understuealihgaoregads the application of paragraph 2 in order to
elienitotdwis s bfido @olemittee to develop detailed guidance on the
putengrapitiofhéf ghidance is reflected in the Report, which draws on the
PECIpIBsarfsflee Pricing Guidelines.

46. Risks of double taxation will usually be avoided because the

the profiescpuyirilildatethdpermanent establishment in the same manner
{foentelicting State and in accordance with paragraph 2 as interpreted by
tnslbepthie, swhiehosidlt for the purposes of Articles 7 and 23 A or 23 B (see,
pareiaiph 66). Insofar as each State agrees that the taxpayer has done so,
fishoullfuedrinhe profits in order to reach a different result under
libwsgaph i theifoNowing example.

47. Example. A manufacturing plant located in State R of an
transfereviegpoids fifrSale 8 hgrermanent establishment of the enterprise
fivraded puiytase Sf determining the profits attributable to the permanent
psicddisiphéqtthadeport provides that a dealing must be recognised and a
luntieh giréeanisust be determined for that dealing. The enterprise's
donwistentatiith,thbjelnisional and factual analysis and which has been
tisedbsislfertakpwmnpritation of its taxable income in each State, shows
thatacdefilinglindfithe goods by the plant in
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Atuto &ttt preiindeacaiwediobhlislunarg length price of 100 has been used
prel@tdmiribitheble to the permanent establishment. Both States agree that
the decdiyigtiond ofie price used by the taxpayer are in conformity with the
Rapeivkeadpfithe OECD Transfer Pricing Guidelines. In this case, both
ftaresuslinsdd g afraprofits on the basis that a different arm's length price
shodjdihilongdagnhere is agreement that the taxpayer has conformed with
ndnegrispluRotiseofibioth States cannot substitute their judgment for that of
thieanapeayke asiv's length conditions. In this example, the fact that the
peive humsbrebangsled in both States and that both States will recognise that
priggofies fthe application of the Convention will ensure that any double
thmedenlivtateilltbe eliminated under Article 23 A or 23 B.

48. In the previous example, both States agreed that the recognition of
price ustibletlingiupaytrowere in conformity with the principles of the
BHOD Tedmyfféhdricing Guidelines. The Contracting States, however, may
st lelvaugreawlent. In some cases, the Report and the OECD Transfer
Pricing Guidelines may

31
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allow different interpretations of paragraph 2 and, to the extent that double
tiketiwisaveastdt from these different interpretations, it is essential to
emsaionhistreliehallfleagraph 3 provides the mechanism that guarantees
that outcome.

49. For example, as explained in paragraphs 105-171 of Part I of the
permits Biffforénpappgogthés for determining, on the basis of the
witniputinumfnt-Jsedlisipitaht, the interest expense attributable to that
psiblivskntent. The Committee recognised that this could create problems,
finpwidialdasartions. It concluded that in this and other cases where the
Bratésoudvecting preted paragraph 2 differently and it is not possible to
iorecpirdeationt ésther in accordance with paragraph 2, it is important to
eavsaio e modddblberwise result from that difference will be
eliminated.

50. Paragraph 3 will ensure that this result is achieved. It is important
that thetoakeseyherenavill be necessary to have recourse to that paragraph
are fairly limited.

51 First, as explained in paragraph 46 above, where the taxpayer has
profits alttibrmtisbéd thehe permanent establishment in the same manner in
Seale Guuthethisgates agree that the taxpayer has

iloe e fevddoe old dticreowith @ adjgsapbridsishould
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Hiffurcier teoshé poodits jmrnglenth 2each a

52. Second, paragraph 3 is not intended to limit in any way the

to ensureaiuetlvesc hlCCody worirlg Btute conforms with its obligations under
drddlB. FondXlanle, if the determination, by a Contracting State, of the
nipdisnanteilmaabldishment situated in that State is not in conformity with
novpgyaphid] Beeable to use the available domestic legal remedies and the
pretediagineeoniddd for by Article 25 to address the fact that the taxpayer
tivest Stiteein doxeddayice with the Convention. Similarly, these remedies
widl odsortBravnilabaift, for the purposes of Article 23 A or 23 B,
deddbuinklthe phefffsrmanent establishment in conformity with paragraph
Rovvbthplyefoiidhesprovisions of this Article.

53. Where, however, the taxpayer has not determined the profits
permanaitriésudbbishinéhein conformity with paragraph 2, each State is
atfithedhtmrinkerdar to ensure conformity with that paragraph. Where one
Sdjtsmmsinriconformity with paragraph 2, that paragraph certainly
newkoits theiptbenSadfasoment so as to avoid any double taxation through
tipplientboneslf paragraph 2 and of Article 23 A or 23 B (see paragraph 65
helovyedt tuaythe, domestic law of that other State (eg the State where the
peurblivkntent is located) may not allow it to make such a change or that
Stotativaythabeinon its own if the effect is to reduce the amount of profits
thutiblesprénipSsdye. It may also be that, as indicated above, the two
Ldvprdiffegehitaterewitbtations of paragraph 2 and it is not possible to
iorecpréeutiont ésthor in accordance with paragraph 2.

54. Such concerns are addressed by paragraph 3. The following
applicataarplth il psirages phe

55. Example. A manufacturing plant located in State R of an
transfereviegpoids fifrSale 8 hgrermanent establishment of the enterprise
situated in State S.

32
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For the purpose of determining the profits attributable to the permanent
psicddisiph N tauielding must be recognised and a notional arm's length
Heieeminstifor that dealing. The enterprise’s documentation, which is
fensisoerdiwith fhetual analysis and which has

banmusad dw s étsarovankde @ichmbdnisdeh Beate.
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showsdslisby deaphgninnlStmetRreoohe pelamfnent establishment in State S
tiast ecnwtivdalipdice of 90 has been used to determine the profits
astublisihlerte. SwapecBmevepts the amount used by the taxpayer but State R
aovoidrds thetothavhat is required by its domestic law and the arm's length
puiragpdpl2. It considers that the appropriate arm's length price that
JHovdd haplsescivesedhirunt of tax payable in State R accordingly after
thdecingpttiomprtntidof 3 A) or the credit (Article 23 B) claimed by the
therppoow ithitBspabléao the permanent establishment. In that situation,
simee tleafinigovoll theve been determined as 90 in State S and 110 in State
Be pnéfustap Abnbly taxation. Paragraph 3 will address that situation by
thqoitivg Shatethefe is indeed double taxation and that the adjustment
voafeimisyatétR piingraph 2, to provide a corresponding adjustment to the
BiypejalpeoifieSthte are taxed in both States.

56. If State S, however, does not agree that the adjustment by State R
paragraphs2witnwilbtedtlyonsider that it has to make the adjustment. In
seicdtiee Ssarths sésmeldfinake the adjustment under paragraph 3 (if the
isljustifiedtipdstaselligraph 2) or whether State R should refrain from
wiljlisng éhe {ifitidk not justified under paragraph 2) will be solved under a
prevodiagigrmannt to paragraph 1 of Article 25 using, if necessary, the
of itwaigoupir ovefidktticle 25 (since it involves the question of whether the
botiows tifwo@emnracting States have resulted or will result for the taxpayer
ircéoxdtimeenvithinthe Convention). Through that procedure, the two States
viiltlbe schicetaragielength price, which may be one of the prices put
fomiviivel thyot Beatexpryenldifferent one.

57. As shown by the example in paragraph 55, paragraph 3 addresses
Conventlvmowightmohgi-théde adequate protection against double taxation
inhure thatmwdiContracting States adopt different interpretations of
nahgaoplStunf cntidléd considered to be taxing —in accordance with| the
Larvernipin3 ensures that relief of double taxation will be provided in such
amsistomiwltlisthe overall objectives of the Convention.

58. Paragraph 3 shares the main features of paragraph 2 of Article 9.
each Stdtorstitit apgpiet to an adjustment made by the other State. It
teeipfovallppliesther the initial adjustment has been made by the State
ushebbishepeesmisisienited or by the other State. Also, it does not apply
udjussimleeichis ame of the States.

59. As is the case for paragraph 2 of Article 9, a corresponding
automatidji§inoehé inndé under paragraph 3 simply because the profits
ptiribmseditestublishment have been adjusted by one of the Contracting
Séetespohding adjustment is required only if the other State considers that
toafoljmsteillppafittgraph 2. In other words, paragraph 3 may not be
ippllathahdrehvelgrogitdattributable to the permanent establishment are
ddgussedifferelevfilom what they would have been if they had been correctly
computed in

33
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accordance with the principles of paragraph 2. Regardless of which State
wiljkigsleaspiiabther State is obliged to make an appropriate
ivevespdaditge dfiesimantanpyréfits correctly reflect what the profits would
parmbmentifstublishment's dealings had been transactions at arm's length.
WHoe ofther Stmiminted to make such a corresponding adjustment only if it
ionkilladigkontime is justified both in principle and as regards the amount.

60. Paragraph 3 does not specify the method by which a corresponding
made. Villpeettherihisitid hdjustment is made by the State in which the
iesinearedf tdseaddisismeanit provided for by paragraph 3 could be granted in
theouthhntbeaddjustment of the amount of income that must be exempted
ufidee AAvidélald mast be granted under Article 23 B. Where the initial
tdjustthenSisseade byljustment provided for by paragraph 3 could be made
Wntbh Hteteétmanent establishment is situated by re-opening the

of séro e fithe antanfuise reduce the taxable income by an appropriate
amount.

61. The issue of so-called —secondary adjustments|, which is

the Confliseritveylon prideaphidedfnot arise in the case of an adjustment
Hndedjuategraphazagraph 28 above, the determination of the profits
ptiribwseblectablishment is only relevant for the purposes of Articles 7 and
dded notladpeBt ahd application of other Articles of the Convention.

62. Like paragraph 2 of Article 9, paragraph 3 leaves open the

should keaspieriodlvgtliovdlagrer the expiration of which a State would not
he eplpgegimraaligustment to the profits attributable to a permanent
astalpishrderss foldenifithese profits in the other State. Some States consider
towk shiement should be open-ended — in other words, that however many
neaksrth el anitial adjustment has gone back, the enterprise should in
appioprénsssuliednfient in the other State. Other States consider that an
opanmindedt of this sort is unreasonable as a matter of practical
hdmiroistredivdedlhisipieihlelwe text of either paragraph 2 of Article 9 or
Oliagneping Suttes are left free in bilateral conventions to include, if they
veshingp-aviisiahs length of time during which a State should be obliged to
wijlistarenpprapviwtthis point paragraphs 39, 40 and 41 of the Commentary
on Article 25).

63. There may be cases where the initial adjustment made by one State
immediavdlynequire a corresponding adjustment to the amount of tax
olieee Sdara fpafithéndliee initial adjustment by one State of the profits
ptiribwsebleciablishment will affect the determination of the amount of a
lhssretyifidadbnterprise in the other State). The competent authorities
with, fiveseconddinentence of paragraph 3,

Adtescnriaven tlas Wi dtvsna inmarvdaot dinatlthe aviltikh
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S ——
hevialilannfilee, onherdState hepodaleqivebiém described in the preceding
acheiinds, memppakinto use the mutual agreement procedure at the earliest
opdertenitydinnine to what extent a corresponding adjustment may be
Brqrovaduitutbe sttlpw:

64. If there is a dispute between the parties concerned over the amount
the approptichevddjiesrmfent, the mutual agreement procedure provided for
sivsbeld diokeplémented, as is the case for an adjustment under paragraph 2
fidbdiklasShown in the example in paragraph 55 above, if one of the two
Contracting States

34
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adjusts the profits attributable to a permanent establishment without the
otheeespimidgrantingment to the extent needed to avoid double taxation,
tidaaspayetivwithbtual agreement procedure of paragraph 1 of Article 25,
anbisfainegneoyitlon of paragraph 5 of Article 25, to require the competent
duthoititias tleeagiieial adjustment by one State or the failure by the other
Seerespondliexadjustment is not in accordance with the provisions of the
Gicrinenttoonpithyision of paragraph 5 of Article 25 will play a critical role in
comeporhieraitbieorities would otherwise be unable to agree as it will ensure
prevthe insugs-dentent are resolved through arbitration).

65. Paragraph 3 only applies to the extent necessary to eliminate the
profits tlaubbsabvfroanthf adjustment. Assume, for instance, that the State
pdvenasleat establishment is situated adjusts the profits that the taxpayer
peribisehieshblishment to reflect the fact that the price of a dealing
betwbiéshthenpreamiivienitest of the enterprise did not conform with the arm's
essgtin privatiplle. other State also agrees that the price used by the taxpayer
Ieagtintlel tiaw Sase, the combined application of paragraph 2 and of
Hadidle 2B at o1h2s Stavédlko attribute to the permanent establishment, for the
propiliezafelief of double taxation, adjusted profits that would reflect an
snviisalengdhpriagrdpie 3 will only be relevant to the extent that States
indeppriffcioms of what the correct arm'’s length price should be.

66. Paragraph 3 only applies with respect to differences in the
attributélétermpoatinimofitlestnbéfiianent that result in the same part of the
nrofliiafeding different parts of the enterprise in conformity with the Article.

dspdisieedy(see paragraphs 30 and 31 above),

et il B T ecdovos. 1a bt ud r3ul sasitld thdsbhndda nistmwsihnsite. £
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nrojss fizithehpnvponretht tho dloxntetivg States. The Article therefore
verlyweeyasitd alfpedes for the purposes of allocating taxing rights and
ikseserofvphéghdgaéheaes are taxable and which expenses are deductible,
ddvichssic danadtelonfe as there is conformity with paragraph 2. Where the
Hrofity nttnibutaskteblishment are the same in each State, the amount that
witl theablévidednire on which tax will be levied in each State for a given
tifebbap gitied: uliffebences in domestic law rules, eg for the recognition of
ilechivtiomdftbepenses. Since these different domestic law rules only apply
tattilsyredfits each State, they do not, by themselves, result in double

vfydiesg faplthx purposes

67. Also, paragraph 3 does not apply to affect the computation of the
under Aaxivhp?® W eor Q2 ditexcept for the purposes of providing what would
athevaiisbleedouble taxation relief for the tax paid to the Contracting State
pembicleithestablishment is situated on the profits that have been attributed
tsntidiphunvandntthat State. This paragraph will therefore not apply where
Heese fuidfitschmsped by the other State or where the tax paid in the first-
beentifuibyl Stadirdibagainst the other State's tax under the domestic law of
thatcdhelubitcdavitidArticle 23 A or 23 B.

68. Some States may prefer that the cases covered by paragraph 3 be
mutual nei@ewsdtipreghdiece (a failure to do so triggering the application
pfehisimbafatimagraph 5 of Article 25) if a State does not unilaterally
agreespondike adjustment, without any deference being given to the
adjusting State's preferred

35
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position as to the arm's length price or method. These States would
prewifown prafaveuld always give the possibility for a State to negotiate with
thendjustimg'sStetsth price or method to be applied. States that share that
nipriveapo fivsfig ailternative version of paragraph 3:

Where, in accordance with paragraph 2, a Contracting State adjusts
therinofitléhetapermanent establishment of an enterprise of one of
Brateoutnbetivgs accordingly profits of the enterprise that have been
olieeg Sdare talvdivdher Contracting State shall, to the extent necessary
tadtivinatmdeullaippropriate adjustment if it agrees with the
fidinsireanionediSlayahif the other Contracting State does not so
Sgras;, tha olimaciiseginy double
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taxation resulting therefrom by
69. miilisihitgraenivanersion is intended to ensure that the State being
corresponbiitadivement would always be able to require that to be done
tmeeglethomoetdadre. This version differs significantly from paragraph 3
induet atldgas abligation on that State to agree to give a corresponding
Ao RIS drendflictifient made by the other State to have been made in
pacapdaphe2wihe provision would always give the possibility for a State to
vdgatiStatwithetwhat is the most appropriate arm's length price or method.
Wlegriothddateotrunilaterally agree to make the corresponding adjustment,
Puisaxauspdwi3ofould ensure that the taxpayer has the right to access the
pretediagnechand the case resolved. Moreover, where the mutual
aggeewwhipsachdmvase, the provision imposes a reciprocal legal obligation
Swmthe o whindelimgthe double taxation by mutual agreement even though it
dnbstuntipeostidedard to govern which State has the obligation to
aehipverdise itgnaitionréement. If the two Contracting States do not reach
elimpratanbetdouble taxation, they will both be in violation of their treaty
obligation.toleliminate such cases of double taxation by mutual agreement
sviidnegefollean the standard of paragraph 2 of Article 25, which merely
megiindsitkasompedenvour| to resolve a case by mutual agreement.

70. If Contracting States agree bilaterally to replace paragraph 3 by
the comthemktanadi)ie glragraphs 66 and 67 as regards paragraph 3 will
adspegitly tvithprovision.

Paragraph 4

71. Although it has not been found necessary in the Convention to

it shouldaefiwerthekessrbeprdditibod that the term when used in this Article
Godvebsenidhehasratbeoad meaning including all income derived in carrying
Sudinebreqtiseaning corresponds to the use of the term made in the tax
MembtranmiAIliésD

72. Absent paragraph 4, this interpretation of the term —profits| could
some urtvevegingrurisg the application of the Convention. If the profits of
autepdetpyof iwcdndewhich are dealt with separately in other Articles of
thvidewdgniionpestion would have arisen as to which Article should apply
indhnse, egtégahiesafe of dividends, this Article or Article 10.

73. To the extent that the application of this Article and of the relevant
result imthersdmticlexwoaddnent, there is little practical significance to this
question. Also, other 36
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Articles of the Convention deal specifically with this question with respect
income poefigraph 4 of Article 6, paragraph 4 of Articles 10 and 11,
prvitdeaph parfigraphs 1 and 2 of Article 17 and paragraph 2 of Article 21).

74. The question, however, could arise with respect to other types of
thereforianbeuvre devddéditrs include a rule of interpretation that ensures that
spetifes oppelgoelde 8¢ income will have priovity over Article 7. It follows
frevitlthesappli¢hbleAvtishsiness profits which do not belong to categories of
theserwrhoveteddiys, and, in addition, to income which under paragraph 4
phivtigicleh Blognti-dédle 12 and paragraph 2 of Article 21, fall within Article
Rotkirrudodeas thtmanner in which the income will be classified for the
huvpohes pjf do@entiacting State may tax an item of income pursuant to
GldwevettiialesinfitBiate may, for its own domestic tax purposes, characterise
seishdicierag€ Business profits or as a specific category of income) provided
tifahthdan ofitevme is in accordance with the provisions of the
GotevenitivmHeshanldmbypilise of a Contracting State derives income from
ivorshbdopranenont establishment situated in the other State, that other
Htavanadf ivés devisleds from immovable property situated in the first-

Brendi(veedptatgrap ndaofithd Commentary on Article 21 and paragraphs 9
Gvdnlfenfidhy on Articles 23 A and 23 B).

75. It is open to Contracting States to agree bilaterally upon special
definitiowy boméoningrthe term —profitsl with a view to clarifying the
tistinatidied ebeaomtlept of dividends. It may in particular be found
ippropnidatiodandeyhagotiation a deviation has been made from the
defitiitdersds) theerbsiadnd royalties.

76. Finally, it should be noted that two categories of profits that were
other Aprieliowflsheo®enevbhyion are now covered by Article 7. First, whilst
the efitimbingyaragraph 2 of Article 12 of the 1963 Draft Convention and
Eit A8l included payments —for the use of, or the right to use,
seibisifielequipmerdigbherreference to these payments was subsequently
defendidfnoin thder to ensure that income from the leasing of industrial,
soiomtificiagwipment, including the income from the leasing of containers,
priyivioder dfidrticle 7 or Article 8 (see paragraph 9 of the Commentary on
tust Arkicle), natier than under those of Article 12, a result that the
Afuiniiteasiddrisappropriate given the nature of such income.

77. Second, before 2000, income from professional services and other
independetividiearafctor was dealt with under a separate Article, ie Article
atlheiptovisicnsingilar to those applicable to business profits but Article
fiked ddisba athvvegtanf that of permanent establishment since it had
dréghaedly doacoephehghidibetreserved to commercial and industrial
absinitiasiebiowhveh, dtuvisiaofell within Article 14 as opposed to Article 7.
Ahti dbriniet D000freflected the fact that there were no intended differences
bfperenatbereaasteplishment, as used in Article 7, and fixed base, as used in
Havieder hoov profits were computed and tax was calculated according to

whpliedyf Phvdieffeéraof Hie deletion of Article 14 is
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thragtivaionetiviiiiey aolf fynrinfleglasdunt ainerveees
profim.dPhis wiak eordérmiedible thasilidiivessin Article 3, of a definition of

the term —businessl
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which expressly provides that this term includes professional services or

ittiep acoviehaf weter.

Observations on the Commentary

78 65 . Italy and Portugal deem as essential to take into consideration that ?
iespegtiypveh tlethe fourth sentence of paragraph 77 8 2 as far as the
tagtsad oncornpdsimational systems are not affected by the new wording of t
atimittheion of Article 14.

79 66. Belgium cannot share the views expressed in paragraph 14 13 of the

Bohpinantaysiders that the application of controlled foreign companies legisl:
the provisions of paragraph 1 of Article 7. This is especially the case where a
taxes one of its residents on income derived by a foreign entity by using a fict
that resident, in proportion to his participation in the capital of the foreign ent
derived by that entity. By doing so, that State increases the tax base of its resi
it income which has not been derived by that resident but by a foreign entity \
in that State in accordance with paragraph 1 of Article 7. That Contracting St:
the legal personality of the foreign entity and acts contrary to paragraph 1 of

80 677. Luxembourg does not share the interpretation in paragraph 14 13
pdrigh-aphviidgsAleitle 7 does not restrict a Contracting State's right to tax its ¢
controlled foreign companies provisions found in its domestic law as this inte
challenges the fundamental principle contained in paragraph 1 of Article 7.

81 68. With reference to paragraph 14 13, Ireland notes its general
obshev@vomiearggsapA 2icte 1.

82. Sweden wishes to clarify that it does not consider that the different
attributippreficdvisdagrital that are included in the Report on Attribution of
Pvofatsitont Establishments will necessarily lead to a result in accordance
pithdijpéea o sdeqgehtly, Sweden would, when looking at the facts and
cisxgyhstwnngs wfsesalvt consider that the

http://translate.googleusercontent.com/translate c?hl=pt-PT&langpair=en%7Cpt&u=... 12-10-2010



Pagina PROCESSO E CALENDARIO DE CONCLUSAO DA ATUALIZACAO 2008¢ 51 de 122

applivatiefivferess dlagpetioetiessodhifigy fiono the
hew's oeneiiprifieipte ivnbrapddifféédand to double taxation, the mutual

BRbECMEY provided for in Article 25 will have to be used.

83. With reference to paragraphs 27 and 65, the United States wishes
relieve doubdeifpdnoiwritavising due to the application of paragraph 2 of
tipalper. M eamonstrate to the competent authority of the United States
thutiivahidsitiden left unrelieved after the application of mechanisms
dodwistiveldinimdiSistele utilisation of foreign tax credit limitation created
antiwerions, the United States will relieve such additional double taxation.

84. Turkey does not share the views expressed in paragraph 28 of the
Article Commentary on

69. With regard to paragraph 45, Greece notes that the Greek internal

any rulekwr doethods foreattieibuting —freel capital to permanent establishmer
contracted by an enterprise that relate in whole or in part to the activities of th
establishment, Greece allows as deduction the part of the interest which corre
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amount of a loan contracted by the head office and actually remitted to the pe
estabelecimento.

70. Portugal wishes to reserve its right not to follow the position
of the Coxpressestynoparagiafph74éxcept whenever there are specific domestic
foreseeing certain levels of —freel capital for permanent establishments.

71. With regard to paragraph 46, Sweden wishes to clarify that it does

differennapprowites thataheibuting —freel capital that the paragraph refers to
—acceptablel will necessarily lead to a result in accordance with the arm's ler
Consequently, when looking at the facts and circumstances of each case in or
whether the amount of interest deduction resulting from the application of the
conforms to the arm's length principle, Sweden in many cases would not cons
States' approach conforms to the arm's length principle. Sweden is of the opin
taxation will therefore often occur, requiring the use of the mutual agreement

72. Portugal wishes to reserve its right not to follow the —symmetryl
paragrapipgi®achitestothadeittary on Article 7, insofar as the Portuguese inter)
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foresee any rules or methods for attributing —freel capital to permanent estat
Eliminating double taxation according to Article 23, Portugal, as the home con
the amount of profits attributable to a permanent establishment according to t!

73. Germany, Japan and the United States , whilst agreeing to the

in paragpapbtit8] wabhttoncitas€yibedy this agreement will be implemented. Nei
Japan, nor the United States can automatically accept for all purposes all calc
in which the permanent establishment is located. In cases involving Germany
second condition described in paragraph 48 has to be satisfied through a mutu
procedure under Article 25. In the case of Japan and the United States, a taxp:
obtain additional foreign tax credit limitation must do so through a mutual ag;
in which the taxpayer would have to prove to the Japanese or the United State
authority, as the case may be, that double taxation of the permanent establishr
resulted from the conflicting domestic law choices of capital attribution meth
unrelieved after applying mechanisms under their respective domestic tax law
of foreign tax credit limitation created by other transactions.

74. With reference to paragraphs 6 and 7, New Zealand notes that it does
approach@iuagisevatthdhehe attribution of profits to permanent establishment:
reflected in Part I of the Report Attribution of Profits to Permanent
Establishments .

Reservations on the Article

85 75. Australia and New Zealand reserve s the right to include a provision
thairvisdlduarmastic law to apply in relation to the taxation of profits from any
form of insurance.

86 76. Australia and New Zealand reserve s the right to include a provision
elghtfjortgxheshie of business profits to which a resident of the other Contrac
beneficially entitled where those profits are derived by a trustee of a trust esta
certain unit trusts that are treated as companies for Australian and New Zealai
from the carrying on of a business in Australia or New Zealand, as the case m
permanent establishment.
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87 77. Korea and Portugal reserve the right to tax persons performing
pthéessconatissviess ioklependent character if they are present on their territor
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periods exceeding in the aggregate 183 days in any twelve month period, evel
a permanent establishment (or a fixed base) available to them for the purpose
services or activities.

88 78. Italy and Portugal reserve the right to tax persons performing
sedefuesdend preassepirate article which corresponds to Article 14 as it stood b
em 2000.

89 79. The United States reserves the right to amend Article 7 to provide
thatdraphplymgl 2 of the Article, any income or gain attributable to a perman
during its existence may be taxable by the Contracting State in which the perr
establishment exists even if the payments are deferred until after the permane
ceased to exist. The United States also wishes to note that it reserves the right
rule, as well, under Articles 11, 12, 13 and 21.

90 80. Turkey reserves the right to subject income from the leasing of
oadthisledingotax at source in all cases. In case of the application of Articles 5 :
income, Turkey would like to apply the permanent establishment rule to the s
depot-agency and operational branches cases.

91 81. Norway and the United States reserve the right to treat income from
therestalnodiedenaimezs used in international traffic under Article 8 in the same
from shipping and air transport.

92 82. Australia and Portugal reserve the right to propose in bilateral
tlegeffativtisas, pfakiesiafoienation available to the competent authority of a Co:
inadequate to determine the profits to be attributed to the permanent establish
enterprise, the competent authority may apply to that enterprise for that purpo
the taxation law of that State, subject to the qualification that such law will be
the information available to the competent authority permits, in accordance w
presente artigo.

93 83. Mexico reserves the right to tax in the State where the permanent

beisiblshmesfitis detiatetifrom the sale of goods or merchandise carried out dir
office situated in the other Contracting State, provided that those goods and i
the same or similar kind as the ones sold through that permanent establishmer
OX Gesdvaowill apply this rule only as a safeguard against abuse and not as a g
attraction| principle; thus, the rule will not apply when the enterprise proves t/
been carried out for reasons other than obtaining a benefit under the Conventi

94. The Czech Republic reserves the right to add to paragraph 3 a
potentiqprmiséspoimbiniggdestments to bona fide cases.

95. New Zealand reserves the right to use the previous version of
accountAttiobs drtakiog imd reservations on that version (ie the version
Fwt@odvientherMmduabdiately before the 2010 update of the Model Tax
Aeewvavtiagdeesitlselié approach reflected in Part I of the 2010 Report on
the Attribution of

40
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Profits to Permanent Establishments. It does not, therefore, endorse the
Jumgentaithen the Article made through that update.

96. Chile, Greece, Mexico and Turkey reserve the right to use the
Article Drividesveestomubit was included in the Model Tax Convention
ivedoliotapdaetarfthe Model Tax Convention. They do not, therefore,
tivel Gismihenthapgestoe Article made through that update.

97. Portugal reserves its right to continue to adopt in its conventions
as it reathbaforwf 00 dntidlirs domestic law is adapted in ovder to apply the
new approach.

98. Slovenia reserves the right to specify that a potential adjustment
paragrapHBbentyaifeivisdamsidered justified.

ANEXO

PREVIOUS VERSION OF ARTICLE 7 AND ITS
COMMENTARY

[The following is the text of Article 7 and its Commentary as it read
g@tbﬁe&gmyam@_omgpmdﬁmgyj;}ﬁﬂ for historical reference as it
aphléoatininand beteeetatifor ahbilateral tax conventions that use the
previous wording of the Article.]

Artigo 7 ¢

LUCROS

1. The profits of an enterprise of a Contracting State shall be taxable onl
on business in the other Contracting State through a permanent establishment
business as aforesaid, the profits of the enterprise may be taxed in the other S
imputaveis a esse estabelecimento permanente.

2. Subject to the provisions of paragraph 3, where an enterprise of a Cor
other Contracting State through a permanent establishment situated therein, tt
attributed to that permanent establishment the profits which it might be expec
enterprise engaged in the same or similar activities under the same or similar
with the enterprise of which it is a permanent establishment.

3. In determining the profits of a permanent establishment, there shall bc
incurred for the purposes of the permanent establishment, including executive
incurred, whether in the State in which the permanent establishment is situate

4. Insofar as it has been customary in a Contracting State to determine tl
establishment on the bhasis of an annortionment of the total nrofits of the enter
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pa-ragraph 2 shall preclude that Contractmg State from determmmg the proﬁt<
may be customary; the method of apportionment adopted shall, however, be s
with the principles contained in this Article.

5. No profits shall be attributed to a permanent establishment by reason
establishment of goods or merchandise for the enterprise.

6. For the purposes of the preceding paragraphs, the profits to be attribus
determined by the same method year by year unless there is good and sufficie

7. Where profits include items of income which are dealt with separately
the provisions of those Articles shall not be affected by the provisions of this

41
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COMMENTARY ON ARTICLE 7
CONCERNING THE TAXATION OF BUSINESS

PROFITS
L Preliminary remarks
1. This Article is in many respects a continuation of, and a corollary to, .

of permanent establishment. The permanent establishment criterion is commc
conventions to determine whether a particular kind of income shall or shall nc
originates but the criterion does not of itself provide a complete solution to th
business profits; in order to prevent such double taxation it is necessary to suy
establishment by adding to it an agreed set of rules by reference to which the

establishment are to be calculated. To put the matter in a slightly different wa
State carries on business in the other Contracting State the authorities of that «
questions before they levy tax on the profits of the enterprise: the first questio
permanent establishment in their country; if the answer 1s in the affirmative tt
profits on which that permanent establishment should pay tax. It is with the 1
to this second question that Article 7 is concerned. Rules for ascertaining the
State which is trading with an enterprise of the other Contracting State when |
with in Article 9.

2. Articles 7 and 9 are not particularly detailed and were not strikingly n
OECD. The question of what criteria should be used in attributing profits to a
allocate profits from transactions between associated enterprises, has had to b
taxation conventions and in various models developed by the League of Natic
and the solutions adopted have generally conformed to a standard pattern.

3. It is generally recognised that the essential principles on which this st
founded, and, when the OECD first examined that question, it was thought su

amendments and modifications primarily aimed at producing greater clarity. -
directivac
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deadyngovnioh, encerin kindrofpro bicri tat soajdathiss Wher pacesdeanpriag aboned
commerce organises itself in an infinite variety of ways, and it would be quite
limits of an Article in a double taxation convention to specify an exhaustive s
problem that may arise.

4. It must be acknowledged, however, that there has been considerable v
general directives of Article 7 and of the provisions of earlier conventions anc
Article is based. This lack of a common interpretation of Article 7 can lead to
tributacdo.

thesehprablems, itsingnpdena afpreptiatehthétivsitoal ggecomeant mrdbe dors it

5. Over the years, the Committee on Fiscal Affairs has therefore spent c
ensure a more consistent interpretation and application of the rules of the Arti
Article and a number of changes to the Commentary were made when the 197
report that addressed that question in the specific case of banks was publishec
determination of profits attributable to a permanent establishment could give -
undertook a review of the question which led to the adoption, in 1993, of the |
Reamibanint Eﬁlmbbnieﬂ%aﬂd to subsequent changes to the Commentary.

6. Despite that work, the practices of OECD and non-OECD countries r«
permanent establishments and these countries' interpretation of Article 7 cont
@ommittee acknowledged the need to provide more certainty to taxpayers: in
m%yfgfipmdi @@(j@sﬁﬁéyqﬁﬂ“ ax Administrations , adopted in 1995, it

applegastbthef faethenvsdengibyidneiglesothermanent establishments. That wi
Attribution of Profits to Permanent Establishments . The approach developed

itheattheporiginal aotendytbyribe bystorical practice and interpretation of Arti

1. —The Taxation of Multinational Banking Enterprisesl, in Transfer
PriQEEIhE M 28tbnal Enterprises - Three Taxation Issues

2.

Reproduced in Volume II of the loose-leaf VZESiOIl of the OECD Model Tax (
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formulating the most preferable approach to attributing profits to a permanent
modern-day multinational operations and trade.

7. The approach put forward in that Report deals with the attribution of
in general (Part I of the Report) and, in particular, to permanent establishment
sector, where trading through a permanent establishment is widespread (Part ]
permanent establishments of banks, Part III, which deals with permanent esta
global trading and Part IV, which deals with permanent establishments of ent
The Committee considers that the guidance included in the Report represents
permanent establishments than has previously been available. It does recognis
between some of the conclusions of the Report and the interpretation of the A
Commentary. For that reason. this Commentary has been amended to incorpo
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Report that did not conflict with the previous version of this Commentary, wt
some areas and left considerable leeway in others. The Report therefore repre
and, to the extent that it does not conflict with this Commentary, provides gui
length principle incorporated in the Article.

8. Before 2000, income from professional services and other activities o
with under a separate Article, ie Article 14. The provisions of that Article

predatsimitat vsetdabe gml@epbl@ftﬁmm rather than that of permanent esta
thought that the latter concept should be reserved to commercial and industria
clear which activities fell within Article 14 as opposed to Article 7. The elimi
fact that there were no intended differences between the concepts of permane:
fixed base, as used in Article 14, or between how profits were computed and 1
Article 7 or 14 applied. The effect of the deletion of Article 14 is that income
other activities of an independent character is now dealt with under Article 7 :
by the addition of a definition of the term —businessl which expressly provid
services or other activities of an independent character.

II. Commentary on the provisions of the Article
Paragraph 1

9. This paragraph is concerned with two questions. First, it restates the g
taxation conventions that an enterprise of one State shall not be taxed in the o
that other State through a permanent establishment situated therein. It is hardl
this principle. It is perhaps sufficient to say that it has come to be accepted in
enterprise of one State sets up a permanent establishment in another State it sl
participating in the economic life of that other State to such an extent that it ¢
State's taxing rights.

10. The second principle, which is reflected in the second sentence of the
State where the permanent establishment is situated does not extend to profits
State but that are not attributable to the permanent establishment. This is a qu
been differences of view, a few countries having some time ago pursued a pri
according to which income such as other business profits, dividends, interest :
territory was fully taxable by them if the beneficiary had a permanent establis
was clearly not attributable to that permanent establishment. Whilst some bila
anti-avoidance rule based on a restricted force of attraction approach that only
activities similar to those carried on by a permanent establishment, the genera
above has now been rejected in international tax treaty practice. The principle
taxation conventions is based on the view that in taxing the profits that a forei
country, the tax authorities of that country should look at the separate sources
their country and should apply to each the permanent establishment test, subje
Articles of the Convention. This solution allows simpler and more efficient ta
more closely adapted to the way in which business is commonly carried on. T
highly complex. There are a considerable number of companies each of whicl
activities and is carrying on business extensively in many countries. A compa
in another country through which it carries on manufacturing activities whilst
sells different goods or manufactures in that other country through independe:
perfectly valid commercial reasons for doing so: these may be based, for exar
business or on commercial convenience. If the country in which the permanet

43
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so far as to try to determine, and tax, the profit element of each of the transact
agents, with a view to aggregating that profit with the profits of the permanen
interfere seriously with ordinary commercial activities and would be contrary

11. When referring to the part of the profits of an enterprise that is attribu
second sentence of paragraph 1 refers directly to paragraph 2, which provides
should be attributed to a permanent establishment. As paragraph 2 is part of tl
read, that sentence should not be interpreted in a way that could contradict pa
eestictinerretampoinikof profits that can be attributed to a permanent establisl
enterprise as a whole. Thus, whilst paragraph 1 provides that a Contracting St
enterprise of the other Contracting to the extent that they are attributable to a -
first State, it is paragraph 2 that determines the meaning of the phrase —profi
establishmentl. In other words, the directive of paragraph 2 may result in prof
establishment even though the enterprise as a whole has never made profits; ¢
profits being attributed to a permanent establishment even though the enterpri

12. Clearly, however, the Contracting State of the enterprise has an intere
correctly applied by the State where the permanent establishment is located. S
Contracting States, the State of the enterprise must, in accordance with Articls
profits properly attributable to the permanent establishment. In other words, 1
establishment is located attempts to tax profits that are not attributable to the |
this may result in double taxation of profits that should properly be taxed only

13. The purpose of paragraph 1 is to provide limits to the right of one Co
profits of enterprises of the other Contracting State. The paragraph does not li
its own residents under controlled foreign companies provisions found in its ¢
imposed on these residents may be computed by reference to the part of the p
the other Contracting State that is attributable to these residents' participation
State on its own residents does not reduce the profits of the enterprise of the c
to have been levied on such profits (see also paragraph 23 of the Commentary
the Commentary on Article 10).

Paragraph 2

14. This paragraph contains the central directive on which the attribution
is intended to be based. The paragraph incorporates the view that the profits t
establishment are those which that permanent establishment would have madk
enterprise, it had been dealing with an entirely separate enterprise under cond
ordinary market. This corresponds to the —arm's length principlel discussed i
Normally, the profits so determined would be the same profits that one would
processes of good business accountancy.

15. The paragraph requires that this principle be applied in each Contract
that the amount on which the enterprise will be taxed in the source State will,
same as the amount of income with respect to which the other State will have
A or 23 B. Variations between the domestic laws of the two States concerning
timing of the recognition of income and restrictions on the deductibility of ce:
paragraph 3 of this Article will normally result in a different amount of taxabl

16. In the great majority of cases, trading accounts of the permanent estat
available if only because a well-run business organisation is normally concerr
various branches — will be used to ascertain the profit properly attributable tc
may be no separate accounts (cf. paragraphs 51 to 55 below). But where there
form the starting point for any processes of adjustment in case adjustment is r
that are properly attributable to the permanent establishment under the directi

nerhanc he emnhacized that thic directive ic nn inctificatinn tn conctrmict hunat
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always necessary to start with the real facts of the situation as they appear fro
establishment and to adjust as may be shown to be necessary the profit figure:
paragraph 19 below and as explained in paragraph 39 of Part I of the Report
Gstablision arPrbow ey Perpeidnand documentation must satisfy certain
refeirethensalfagdep idhisestmagidered to

44
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17. In order to determine whether such an adjustment is required by parag
the profits that would have been realized if the permanent establishment had t
engaged in the same or similar activities under the same or similar conditions
the rest of the enterprise. Sections D-2 and D-3 of Part I of the Report
HstablisionafiPdsfiesihe Peerininesiep approach through which this should be
dalsallgtipn g}fﬁk@@fpﬁ{ﬂ aftiabutable to all the activities carried on through th
transactions with other independent enterprises, transactions with associated ¢
nRtetpégapital or property or the internal provision of services — see for in
parts of the enterprise (under the second step referred to above), in accordanc

18. The first step of that approach requires the identification of the activit
estabelecimento.
M«siagoﬁlddﬂl@@ﬂg‘dhﬁbﬁﬂtghmfmtmi(iﬁmgpdifmmuwibﬂmkv@ﬁﬂmmeﬁ
thati/first step, the economically significant activities and responsiplitaesttsle
establishment will be identified. This analysis should, to the extent relevant, ¢
undertaken through the permanent establishment in the context of the activitic
enterprise as a whole, particularly those parts of the enterprise that engage in «
estabelecimento. o o
inpdyinadyeenald giephehtincupsrodericloped iniribeatioplisption afdhelainvsy
enterprises (these principles are articulated in the Transfer Pricing Guidelines
Administrations) by reference to the functions performed, assets used and risk
permanent establishment and through the rest of the enterprise.

19. A question that may arise is to what extent accounting records should
agreements between the head office and its permanent establishments (or betv

si).

hrdndingdeiatsrtabh ebﬁéﬂt@%%aﬂqahﬁﬁﬁﬁmm%?tltfﬁmiﬁgm@ntﬁm.l
of such agreements and that those agreements reflect the functions performed
these trading accounts could be accepted by tax authorities. Accounts should -
symmetrically, however, unless the values of transactions or the methods of a
of the permanent establishment corresponded exactly to the values or method:
office in terms of the national currency or functional currency in which the en
aplaidesdan @swagraph 16, records and documentation must satisfy certain rec
reflect the real facts of the situation. For example, where trading accounts are
purely artificial arrangements instead of the real economic functions of the di
agreements should simply be ignored and the accounts corrected accordingly.
permanent establishment involved in sales were, under such an internal agree
(accepting all the risks and entitled to all the profits from the sales) when in f:
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concerned was nothing more than an intermediary or agent (incurring limited
limited share of the resulting income) or, conversely, were given the role of ir
was a principal.

20. It may therefore be concluded that accounting records and contempor
above-mentioned requirements constitute a useful starting point for the purpo
estabelecimento.

ficrxganieny ersiencOaeiead b hiopard yedPdochafcie Reapars Amiyteduod su
MBS 26 yhgrm)gﬁﬁpggzum,@mggj@h tax administrations would give effect to

21. There may be a realisation of a taxable profit when an asset, whether
business property of a permanent establishment situated within a State's territ
establishment or the head office of the same enterprise situated in another Sta
profits deemed to arise in connection with such a transfer. Such profits may b
where such transfer takes place, whether or not it is a permanent one, the ques
realised. In practice, where such property has a substantial market value and 1
the importing permanent establishment or other part of the enterprise after the
transfer occurred, the realisation of the taxable profits will not, so far as the ei
necessarily take place in the taxation year of the transfer under consideration.

1.
Th@@ﬁgﬁm«/’e&éﬁ{r@‘ﬁﬂm@m WasMpis ety thalewmiiss shd OECD
Administrations , OECD, Paris, 1995. 45 ¥
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leaves the purview of a tax jurisdiction may trigger the taxation of the accruec
concept of realisation depends on each country's domestic law.

22.  Where the countries in which the permanent establishments operate le
internal transfer as soon as it is made, even when these profits are not actually
year, there will be inevitably a time lag between the moment when tax is paid
into account in the country where the enterprise's head office is located. A ser
especially when a permanent establishment transfers fixed assets or — in the
operating equipment stock, to some other part of the enterprise of which it for
office country to seek, on a case by case basis, a bilateral solution with the ou
of overtaxation.

23. Paragraph 3 of Article 5 sets forth a special rule for a fixed place of b
construction or installation project. Such a fixed place of business is a permar
than twelve months. Experience has shown that these types of permanent esta
problems in attributing income to them under Article 7.

24. These problems arise chiefly where goods are provided, or services p«

enterprise or a related party in connection with the building site or constructic
mrahlams@an arise with anv nermanent estahlishment thev are narticularlv ac
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installation projects. In these circumstances, it is necessary to pay close attent
attributable to a permanent establishment only when it results from activities «
permanent establishment.

25. For example, where such goods are supplied by the other parts of the
supply do not result from the activities carried on through the permanent estal
Similarly, profits resulting from the provision of services (such as planning, d
rendering technical advice) by the parts of the enterprise operating outside the
is located do not result from the activities carried on through the permanent e

26. Where, under paragraph 5 of Article 5, a permanent establishment of
deemed to exist in the other Contracting State by reason of the activities of a ¢
32 of the Commentary on Article 5), the same principles used to attribute pro:
establishment will apply to attribute profits to that deemed permanent establis
the dependent agent undertakes for the enterprise will be identified through a
determine the functions undertaken by the dependent agent both on its own ac
The dependent agent and the enterprise on behalf of which it is acting constitt
theyone hand, the dependent agent will derive its own income or profits from
account for the enterprise; if the agent is itself a resident of either Contracting
(including Article 9 if that agent is an enterprise associated to the enterprise o
relevant to the taxation of such income or profits. On the other hand, the deen
enterprise will be attributed the assets and risks of the enterprise relating to th
agent on behalf of that enterprise ( ie the activities that the dependent agent
whittesiakizei €t i talttepripporoduberssets and risks. Profits will then be ati
establishment on the basis of those assets, risks and capital; these profits will
income or profits that are properly attributable to the dependent agent itself (s
Attribution of Profits to Permanent Establishments ).

Paragraph 3

27. This paragraph clarifies, in relation to the expenses of a permanent es
down in paragraph 2. The paragraph specifically recognises that in calculating
allowance is to be made for expenses, wherever incurred, that were incurred £
estabelecimento.

ofi expgrisesomde 4akeit iwidl dncavoésinrtheocastnfarcexaroplgloof gerisyal adro
office of the enterprise, it may be appropriate to take into account a proportior
permanent establishment's turnover (or perhaps gross profits) bears to that of
1t is considered that the amount of expenses to be taken into account as incurr
establishment should be the actual amount so incurred. The deduction allowal
any of the expenses of the enterprise attributed to it does not depend upon the
by the permanent establishment.

46
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28. It has sometimes been suggested that the need to reconcile paragraphs
paragraph 2 required that prices between the permanent establishment and the
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arm's length basis, giving to the transferring entity the type of profit which it1
it dealing with an independent enterprise, whilst the wording of paragraph 3 s
incurred for the purposes of permanent establishments should be the actual cc
adding any profit element.

29. In fact, whilst the application of paragraph 3 may raise some practical
separate enterprise and arm's length principles underlying paragraph 2, there i
two paragraphs. Paragraph 3 indicates that in determining the profits of a perr
must be allowed as deductions whilst paragraph 2 provides that the profits det
contained in paragraph 3 relating to the deduction of expenses must be those 1
engaged in the same or similar activities under the same or similar conditions
paragraph 3 provides a rule applicable for the determination of the profits of t
ge.quires that the profits so determined correspond to the profits that a separate
elta.

30. Also, paragraph 3 only determines which expenses should be attribut:
purposes of determining the profits attributable to that permanent establishme
whether those expenses, once attributed, are deductible when computing the t
establishment since the conditions for the deductibility of expenses are a matt
subject to the rules of Article 24 on Non-discrimination (in particular, paragre

31. In applying these principles to the practical determination of the profi
question may arise as to whether a particular cost incurred by an enterprise ca
incurred for the purposes of the permanent establishment, keeping in mind the
principles of paragraph 2. Whilst in general independent enterprises in their d
realise a profit and, when transferring property or providing services to each ¢
market would bear, nevertheless, there are also circumstances where it cannot
or service would have been obtainable from an independent enterprise or whe
share between them the costs of some activity which is pursued in common fc
circumstances, it may be appropriate to treat any relevant costs incurred by th
permanent establishment. The difficulty arises in making a distinction betwee
where a cost incurred by an enterprise should not be considered as an expense¢
relevant property or service should be considered, on the basis of the separate
?ave been transferred between the head office and the permanent establishme
ucro.

g kindaes thase vehwdicthercriferpriseahntthasformfbeopessy andssersioessb
arm's length price, ie by normally including in the sale price an appropriate
profit.

32. On the one hand, the answer to that question will be in the affirmative
performing a function the direct purpose of which is to make sales of a specif
through a permanent establishment. On the other hand, the answer will be in t
and circumstances of the specific case, it appears that the expense is initially 1
essential purpose of which is to rationalise the overall costs of the enterprise ¢

33. Where goods are supplied for resale whether in a finished state or as 1
will normally be appropriate for the provisions of paragraph 2 to apply and fo
allocated a profit, measured by reference to arm's length principles. But there
txample might be where goods are not supplied for resale but for temporary t
appropriate for the parts of the enterprise which share the use of the material t
material eg in the case of machinery, the depreciation costs that relate to its
oeatsy becteoRthbsrgshibtithshoudtegfurchase of goods does not constitute a g
d ) of Article 5) so that no question of attribution of profit arises in such
circumstances.

34. In the case of intangible rights, the rules concerning the relations betw
paymenggf royalties or cost sharing arrangements) cannot be applied in respe
same enterprise. Indeed, it may be extremely difficult to allocate —ownershiy

1.
InteMRdehrBayeRresn GaalcnlthdgeRassnibangd d B rohthe R epestad trobtien 9hr

Profits to Permanent Establishments . 47
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of the enterprise and to argue that this part of the enterprise should receive ro
an independent enterprise. Since there is only one legal entity it is not possibl:
particular part of the enterprise and in practical terms it will often be difficult
exclusively to one part of the enterprise. It may therefore be preferable for the
be regarded as attributable to all parts of the enterprise which will make use o
various parts of the enterprise to which they are relevant accordingly. In such
allocate between the various parts of the enterprise the actual costs of the crea
rights, as well as the costs subsequently incurred with respect to these intangil
or royalty. In so doing, tax authorities must be aware of the fact that the possi
any research and development activity ( eg the responsibility related to the

prathalsoabrlalhosated to the varirenpmtis)of the enterprise, therefore giving r

carga.

35. The area of services is the one in which difficulties may arise in deter
service should be charged between the various parts of a single enterprise at i
mark-up to represent a profit to the part of the enterprise providing the service
may consist of the provision of such services and there may be a standard cha
will usually be appropriate to charge a service at the same rate as is charged tc

36. Where the main activity of a permanent establishment is to provide st
which it belongs and where these services provide a real advantage to the ente
significant part of the expenses of the enterprise, the host country may require
amount of the costs. As far as possible, the host country should then try to avc
value of these services in the given circumstances of each case.

37. However, more commonly the provision of services is merely part of
company taken as a whole as where, for example, the enterprise conducts a cc
of each part of the enterprise benefit from it. In such a case it would usually b
providing the service as being part of the general administrative expenses of t
allocated on an actual cost basis to the various parts of the enterprise to the ex
purposes of that part of the enterprise, without any mark-up to represent profi

38. The treatment of services performed in the course of the general man:
question whether any part of the total profits of an enterprise should be deems
de gestao.
thoaurlen thereagact eoRlphimantsiingied e aholiiecoUBHY c b bhe Drirng
directors' meetings were held at the head office and that all other activities of
legal activities, were carried on in the permanent establishment. In such a cas:
view that at least part of the profits of the whole enterprise arose from the skil
the directors and that part of the profits of the enterprise ought, therefore, to b
head office was situated. If the company had been managed by a managing ag
have charged a fee for its services and the fee might well have been a simple |
da empresa.
Betkindel eash g unteretheat rpenss s PEunhnagoment pravlibadcoauidergoisd
blishment in accordance with the provisions of paragraph 3, but when the
thought that it would not be right to go further by deducting and taking into a«
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managementl. In cases identical to the extreme case mentioned above, no acci
determining taxable profits of the permanent establishment of any notional fig

39, It may be, of course, that countries where it has been customary to all
profits of an enterprise to the head office of the enterprise to represent the pro
continue to make such an allocation. Nothing in the Article is designed to pre
what is said in paragraph 38 above that a country in which a permanent establ
to deduct when calculating the profits attributable to that permanent establish
proportionate part of the profits of management attributable to the head office

40. It might well be that if the country in which the head office of an ente
office some percentage of the profits of the enterprise only in respect of good
the permanent establishment is situated does not, the resulting total of the am«
would be greater than it should be. In any such case the country in which the |
should take the initiative in arranging for such adjustments to be made in com
country as may be necessary to ensure that any double taxation is eliminated.

48
Pagina 50
41. The treatment of interest charges raises particular issues. First, there r
of interest, are charged by a head office to its permanent establishment with r

o ultimo.
Exespefod i aklvinieheapissss such as banks, it is generally agreed that such
— From the legal standpoint, the transfer of capital against payment of 1
full at the due date is really a formal act incompatible with the true le

— From the economic standpoint, internal debts and receivables may pr«
enterprise is solely or predominantly equity-funded it ought not to be
it has manifestly not had to pay. Whilst, admittedly, symmetrical chas
enterprise's overall profits, partial results may well be arbitrarily char

42. For these reasons, the ban on deductions for internal debts and receiv:
subject to the special situation of banks, as mentioned below.

43. A different issue, however, is that of the deduction of interest on debt
Such debts may relate in whole or in part to the activities of the permanent es:
an enterprise will serve either the head office, the permanent establishment or
to these debts is how to determine the part of the interest that should be deduc
to the permanent establishment.

44, The approach suggested in this Commentary before 1994, namely the
actual debt charges, did not prove to be a practical solution, notably since it w
maneira.

nmissest thavepmaiey altga caidindiieecapihostidansesostap i hgerast prgtien
direct apportionment of total interest expense may not accurately reflect the ¢
establishment because the taxpayer may be able to control where loans are bo
made to reflect economic realitv in narticular the fact that an indenendent ent
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have a certain level of —freel cjapital.

45. Consequently, the majority of Member countries consider that it woul
solution that would take into account a capital structure appropriate to both th
functions performed. This appropriate capital structure will take account of th
activities, the permanent establishment requires a certain amount of funding n
interest-bearing debt. The objective is therefore to attribute an arm's length an
establishment after attributing an appropriate amount of —freel capital in ord
of the permanent establishment. Under the arm's length principle a permanent
capital to support the functions it undertakes, the assets it economically owns
sector regulations stipulate minimum levels of regulatory capital to provide a
risks inherent in the business crystallise into financial loss. Capital provides a
risk in non-financial sectors.

46. As explained in Section D-2 ( v) b) of Part I of the Report

there arg/ditibuentneganiohle apP@arhpeApFatsingnrsireel capital that ar
Each approach has ifs own strengths and weaknesses, which become more or
circumstances of particular cases. Different methods adopt different starting ¢
—freel capital attributable to a permanent establishment, which either put mo
enterprise of which the permanent establishment is a part or alternatively, on |
independent enterprises. The key to attributing —freel capital is to recognise:

— the existence of strengths and weaknesses in any approach and when

— that there is no single arm's length amount of —freel capital, but a rar
within which it is possible to find an amount of —freel capital that ca

47. It is recognised, however, that the existence of different acceptable af
to a permanent establishment which are capable of giving an arm's length rest
tributagao.

Stadanwherothee permhnsnisetpdishiyeatusd doatiid and0fitle diatn ofiththant
approaches for attributing an arm's length amount of free capital to the perma
calculated by the State of the permanent establishment may be higher than the
of the enterprise for purposes of relief of double taxation.

49
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48. Given the importance of that issue, the Committee has looked for a pr
countries have therefore agreed to accept, for the purposes of determining the
used in computing double taxation relief, the attribution of capital derived fro
the State in which the permanent establishment is located if the following twc
in capital attribution between that State and the State of the enterprise results

capital attribution methods, and second, if there is agreement that the State in
located has used an authorised approach to the attribution of capital and there
produces a result consistent with the arm's length principle in the particular ce
that they are able to achieve that result either under their domestic law, throug
or under the mutual agreement procedure of Article 25 and, in particular, the
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resolve any issues concerning the application or interpretation of their tax tree

49. As already mentioned, special considerations apply to internal interes
parts of a financial enterprise ( eg a bank), in view of the fact that making
thel aedaiaty budvesscafisudbsglierphased. tbhis problem, as well as other prob)
7 to the permanent establishments of banks and enterprises carrying on global
the Report Attribution of Profits to Permanent Establishments .

50.  The determination of the investment assets attributable to a permanen
activities are carried on also raises particular issues, which are discussed in P

51. It is usually found that there are, or there can be constructed, adequate
enterprise so that profits and expenses, adjusted as may be necessary, can be ¢
prise with a considerable degree of precision. This method of allocation is, it -
wherever it is reasonably practicable to adopt it. There are, however, circumst
and paragraphs 2 and 3 are in no way intended to imply that other methods ca
appropriate in order to arrive at the profits of a permanent establishment on a
be, for example, that profits of insurance enterprises can most conveniently bx
computation, eg by applying appropriate co-efficients to gross premiums
£#igedfrom policy holders in the country .
gauitrigs, thetagaay berslaivebes anddentedor sbopermaneohdstahlssiosent
May, too, be other cases where the affairs of the permanent establishment are
head office that it would be impossible to disentangle them on any strict basis
customary in such cases to estimate the arm's length profit of a permanent est:
criteria, it may well be reasonable that that method should continue to be follc
thus made may not achieve as high a degree of accurate measurement of the
Mebnequairibas not been customary, it may, exceptionally, be necessary for
length profits based on other methods.

Paragraph 4

52. It has in some cases been the practice to determine the profits to be at
not on the basis of separate accounts or by making an estimate of arm's lengtt
total profits of the enterprise by reference to various formulae. Such a method
paragraph 2, since it contemplates not an attribution of profits on a separate e
total profits; and indeed it might produce a result in figures which would diffe
a computation based on separate accounts. Paragraph 4 makes it clear that suc
by a Contracting State if it has been customary in that State to adopt it, even t
differ to some extent from that which would be obtained from separate accou
said to be in accordance with the principles contained in the Article. It is emp
profits to be attributed to a permanent establishment should be determined by
if these reflect the real facts. It is considered that a method of allocation whicl
generally not as appropriate as a method which has regard only to the activitic
should be used only where, exceptionally, it has as a matter of history been ct
country concerned both by the taxation authorities and taxpayers generally the
that paragraph 4 may be deleted where neither State uses such a method. Whe
be able to use a method which has not been customary in the past the paragraj
negotiations to make this clear.

53. It would not, it is thought, be appropriate within the framework of thi
length the many various methods involving apportionment of total profits that
allocating profits. These methods have been well documented in treatises on 1

50
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not be out of place to summarise briefly some of the main types and to lay do
uso.

54. The essential character of a method involving apportionment of total |
profits of the whole enterprise is allocated to a part thereof, all parts of the ent
contributed on the basis of the criterion or criteria adopted to the profitability
such method and another arises for the most part from the varying criteria use
proportion of the total profits. It is fair to say that the criteria commonly used
categories, namely those which are based on the receipts of the enterprise, its
Gripgaryigevers allocation methods based on turnover or on commission, the |
proportion of the total working capital of the enterprise allocated to each bran
say in vacuo that any of these methods is intrinsically more accurate than the
particular method will depend on the circumstances to which it is applied. In
services or producing proprietary articles with a high profit margin, net profit,
sarance enterprises it may be appropriate to make an apportionment of total
received from policy holders in each of the countries concerned. In the case o
a high cost raw material or labour content, profits may be found to be related
bamking dad financial concerns the proportion of total working capital may be
gonsidered that the general aim of any method involving apportionment of tot
of taxable profit that approximate as closely as possible to the figures that wo
accounts basis, and that it would not be desirable to attempt in this connectior
than that it should be the responsibility of the taxation authority, in consultati
concerned, to use the method which in the light of all the known facts seems 1

55. The use of any method which allocates to a part of an enterprise a pro
does, of course, raise the question of the method to be used in computing the
kel pede matter which will be treated differently under the laws of different ¢
would seem practicable to attempt to resolve by laying down any rigid rule. It
be accepted that the profits to be apportioned should be the profits as they are
particular country; each country concerned would have to be given the right t
provisions of its own laws.

Paragraph 5

56. In paragraph 4 of Article 5 there are listed a number of examples of a
at a fixed place of business, are deemed not to be included in the term —pern
for the allocation of profits to a permanent establishment the most important
mentioned in paragraph 5 of this Article, ie . the purchasing office.

57. Paragraph 5 is not, of course, concerned with the organisation establis
organisation is not a permanent establishment and the profits allocation provi:
come into play. The paragraph is concerned with a permanent establishment v
business, also carries on purchasing for its head office. In such a case the pare
permanent establishment shall not be increased by adding to them a notional 1
follows, of course, that any expenses that arise from the purchasing activities
taxable profits of the permanent establishment.

Paragraph 6

58. This paragraph is intended to lay down clearly that a method of alloce
merely because in a particular year some other method produces more favour:
double taxation convention is to give an enterprise of a Contracting State som
treatment that w111 be accorded to its permanent estabhshment n the other Co

L1 1

http://translate.googleusercontent.com/translate c?hl=pt-PT&langpair=en%7Cpt&u=... 12-10-2010



Pagina PROCESSO E CALENDARIO DE CONCLUSAO DA ATUALIZACAO 2008¢ 68 de 122

1n 118 home d>Tate wnicn 1§ acaling witn tne permanent €stadlisnment; 101 Nis 1
continuous and consistent tax treatment.

Paragraph 7

59. Although it has not been found necessary in the Convention to define
nevertheless be understood that the term when used in this Article and elsewh

51
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meaning including all income derived in carrying on an enterprise. Such a brc
term made in the tax laws of most OECD member countries.

60. This interpretation of the term —profitsl, however, may give rise to s
da Convengao
Iriel fGonyeriipns ¢snéividle pdfe gbatay droinskase wheidientbareated s

Mlﬁgmﬁfbmgoem&i by the provisions of this Article.

61. To the extent that an application of this Article and the special Article
treatment, there is little practical significance to this question. Further, it shou
Articles contain specific provisions giving priority to a specific Article (cf. pa
Articles 10 and 11, paragraph 3 of Article 12, and paragraph 2 of Article 21).

62. It has seemed desirable, however, to lay down a rule of interpretation
application of this Article in relation to the other Articles dealing with a speci
withcthefpraddadgenerally adhered to in existing bilateral conventions, paragi
Articles on dividends, interest, etc. It follows from the rule that this Article w
do not belong to categories of income covered by the special Articles, and, in
which under paragraph 4 of Articles 10 and 11, paragraph 3 of Article 12 and
Article (cf. paragraphs 12 to 18 of the Commentary on Article 12 which discu
the particular case of computer software, payments should be classified as bu:
capital gain within Article 13 on the one hand or as royalties within Article 1-
items of income covered by the special Articles may, subject to the provision:s
separately, or as business profits, in conformity with the tax laws of the Contr

63. It is open to Contracting States to agree bilaterally upon special expla
term —profitsl with a view to clarifying the distinction between this term and

dgrgﬂlé%bg oondigppeansidietaggmso where in a convention under negotiat
finitions in the special Articles on dividends, interest and royalties. It may ¢

Contracting States wish to place on notice, that in agreement with the domest
the term —profitsl includes special classes of receipts such as income from th
of movable property used in a business. In this connection it may have to be ¢
include also additional rules for the allocation of such special profits.

64. It should also be noted that, whilst the definition of —royalties| in pa
Convention and 1977 Model Convention included payments —for the use of,

Av cniantifin amiinmantl tha rafarannsa ta thaca rnaxmaantc virna cnihoamiantlsr Aa
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ensure that income from the leasing of industrial, commercial or scientific equ
leasing of containers, falls under the provisions of Article 7 rather than those
on Fiscal Affairs considers to be appropriate given the nature of such income.

Observations on the Commentary

65. Italy and Portugal deem as essential to take into consideration that ?
fourth sg tif paitirapheiting taives thetheethod for computing taxes is
ablissteday Egﬁ@ﬁéﬂ mfglliﬁgﬁgtﬁégtglgdel, ie by the elimination of Article

14

66. Belgium cannot share the views expressed in paragraph 13 of the
applicatosmieeniigl Bk lonsige sesnarigsalegislation is contrary to the prov
gspedally the case where a contracting State taxes one of its residents on incc
fiction attributing to that resident, in proportion to his participation in the capi
derived by that entity. By doing so, that State increases the tax base of its resi
not been derived by that resident but by a foreign entity which is not taxable 1
paragraph 1 of Article 7. That Contracting State thus disregards the legal pers
contrary to paragraph 1 of Article 7.

67. Luxembourg does not share the interpretation in paragraph 13 which

does nobmtd@salﬁo?ﬁmg IS tatsfsAightdytax its own residents under cont
found in its domestic law as this interpretation challenges the fundamental pri

Article 7.

52
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68.  With reference to paragraph 13, Ireland notes its general observation
on Articlg paragraph 27.5 of the Commentary

69. With regard to paragraph 45, Greece notes that the Greek internal

for attribaindpes oelfoapi¢el taypartosmgnhestallishments. Concerning loans
whole or in part to the activities of the permanent establishment, Greece allow
which corresponds to the amount of a loan contracted by the head office and «
estabelecimento.

70. Portugal wishes to reserve its right not to follow the position

on Articégﬂr@yap;mgygpM5eoq‘rﬂq§p@@iﬁﬁl@gmp§tic provisions foreseein

permanent establishments.

71. With regard to paragraph 46, Sweden wishes to clarify that it does

for attribiiegnsifiaelieaniiel ditaetbst pgyperapherefers to as being —acceptab.
accordance with the arm's length principle. Consequently, when looking at th
order to determine whether the amount of interest deduction resulting from th
conforms to the arm's length principle, Sweden in many cases would not cons
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contorms to the arm's length principle. Sweden 1S ot the opinion that douple t
requiring the use of the mutual agreement procedure.

72. Portugal wishes to reserve its right not to follow the —symmetryl

Commenppino é@l&%dﬂﬁqfagﬁﬁbh E,@rafgiﬁese.inte.mal law does not for¢
13

—freel capital to permanent esta ments. In eliminating double taxation ac

home country, determines the amount of profits attributable to a permanent es
da lei.

73. Germany, Japan and the United Stat es, whilst agreeing to the

wish to gerefichpye atioagtesenissdni edspiena@ited. Neither Germany, nc
automatically accept for all purposes all calculations by the State in which the

gases involving Germany or Japan, the second condition described in paragraj
agreement procedure under Article 25. In the case of Japan and the United St:
additional foreign tax credit limitation must do so through a mutual agreemen
have to prove to the Japanese or the United States competent authority, as the
permanent establishment profits which resulted from the conflicting domestic
methods has been left unrelieved after applying mechanisms under their respe
of foreign tax credit limitation created by other transactions.

74. With reference to paragraphs 6 and 7, New Zealand notes that it does

on the aﬁ&bygi@g ohprefds Wpﬁﬁfmﬁshments in general, as reflects
Rrotustoi efmanent Establishments .

Reservations on the Article

75. Australia , Chited New Zealand reserve the right to include a provisi
to apply in relation to the taxation of profits from any form of insurance.

76. Australia and New Zealand reserve the right to include a provision

businesshirifitino thdiich ghrew dgrtaodlhe asher Contracting State is beneficia
derived by a frustee of a trust estate (other than certain unit trusts that are trea

Zealand tax purposes) from the carrying on of a business in Australia or New
permanent establishment.

77. Korea and Portugal reserve the right to tax persons performing
independenfeshivaaleterivibey aropiesertwitibeftarritory for a period or peri
in any twelve month period, even if they do not have a permanent establishmx
the purpose of performing such services or activities.

78. Chilel Italy and Portugal reserve the right to tax persons performing
separate articldydejsdhderieppeittfaladiiticds hides 4 stood before its eliminat
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Article 8

21.

22.

79. The United States reserves the

Article, Ayipsomend gaicétribgtable to a permanent establishment during i
Contracfipg statein, whight rmanent establishment exists even if the pay
perman trggsti% inae a f%%;sed to exist. The United States also wishes tc
such a rtle, ell, under Articles 11, 12, 13 and 21.

80. Turkey reserves the right to subject income from the leasing of
dos casQontainers to a withholding tax at source in all

batehdisbikiet appditativnsofhakeidinos, slep dttagandy inedwps tidkea] Wsumichl(

81. Norway and the United States reserve the right to treat income from
containatfeusse maiernaticnal wadta¢ ofder Article 8 in the same manner as

82. Australia and Portugal reserve the right to propose in bilateral

the inforfatigntivisd laBieotd shmaonapeteibautherity of a Contracting State is
be attributed to the permanent establishment of an enterprise, the competent a
that purpose the provisions of the taxation law of that State, subject to the qua
far as the information available to the competent authority permits, in accorde

83. Mexico reserves the right to tax in the State where the permanent

derived faabHnsfdatol gowdser bustabsngisgiegrried out directly by its homy
State, provided that those goods and merchandise are of the same or similar k
permanent establishment. The Government of Mexico will apply this rule onl
a general —force of attractionl principle; thus, the rule will not apply when th
been carried out for reasons other than obtaining a benefit under the Conventi

1. Chile was added to this reservation when it joined the OECD in
2010.

Replace paragraph 20 of the Commentary on Article 8 by the following:

20. Nor does any difficulty arise in applying the provisions of paragraphs
enterprise has in another State a permanent establishment which is not exclus
shipping, inland waterways transport or air transport. If its goods are carried i
permanent establishment belonging to it in a foreign country, it is right to say
profit obtained by the enterprise through acting as its own carrier can properl:
taxed in the State where the permanent establishment is situated . The same
thegsdrenanergvenablishment maintains installations for operating the ships or
egnsignment wharves) or incurs other costs in connection with the carriage o:
goods ( eg staff costs). In this case, the permanent establishment's
oppemdofursf thaspipst bbae or aircraft should be attributed not to the perman
but to the enterprise itself, since none of the profit obtained through the carry
permanent establishment. even though certain functions related to the
apanaifoindhsbipawedal traffic may be performed by the permanent
astablishblens, thespfitstions are taxable exclusively in the State where
thamplgemehiefff cliventerprise is situated. Any expenses, or part thereof,
poefaradnyg such functions must be deducted in computing that part of the
nrodisithint theBtate where the permanent establishment is located and will
nedutieeriedrart of the profits attributable to the permanent establishment
iniehit ISyt bpuasudnt to Article 7.

Replace paragraph 21 of the Commentary on Article 8 by the following:
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21. Where ships or aircraft are operated in international traffic, the applic
to the profits arising from such operation will not be affected by the fact that
are operated by a permanent establishment which is not the place of effective
whole enterprise ; thus, even if such profits could be attributed to the
DeideAnkicestaplisdymemlt only be taxable in the State in which the place of
affactivement of the enterprise is situated (a result that is confirmed by
paticdedph (darfexample, ships or aircraft put into service by the permanent
éxtabinshoietlicobalance sheet of the permanent establishment).

23. Replace paragraph 38 of the Commentary on Article 8 by the following:
38. Australia reserves the right to tax profits from the carriage of
on boarfassenggkoe ¢argadalatia for discharge in Australia. Australia also re
tax profits from other coastal and continental shelf activities.

24. Add the following new paragraph 43 to the Commentary on Article 8:
43. Chile and Slovenia reserve the right not to extend the scope of the
inland wiatécdedyscoraassportation in bilateral conventions and to make
s lefeandingto paragraph 3 of Articles 13, 15 and 22.

Artigo 9 ¢

25. Delete the following paragraph 14 of the Commentary on Article 9:

14. Germany does not agree with the use of the term —arm's length
above. profitsl in paragraph 2

26. Add the following new paragraph 19 to the Commentary on Article 9:

19. Slovenia reserves the right to specify in paragraph 2 that a
be madeanblifiiecodjsisineiarithe primary adjustment is justified.

Artigo 10

27. Add the following new paragraph 13.2 immediately after paragraph 13.1 of t
Artigo 10:
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28.

13.2  Similarly, some States refrain from levying tax on dividends paid to
some of eHeér Witwtlywvdned entities, at least to the extent that such
dividiticksofia dovoiadhfeamul nature. Some States are able to grant such an
thxeinpitenprasdeion of the sovereign immunity principle (see paragraphs
Cbmedifudd of thaicle 1); others may do it pursuant to provisions of their
Sawestiddhing to do so may confirm or clarify, in their bilateral
ewunptinmsothe s of tvescemption in cases where it would not
Tligrmisy be donddhladding to the Article an additional paragraph drafted
lilomg the following

Notwithstanding the provisions of paragraph 2, dividends referred to
sh@ldingrapdble only in the Contracting State of which the recipient
brenafisidébifithaf the dividends is that State or a political
shélivfsion or local authority

55
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Replace paragraph 32 of the Commentary on Article 10 by the following:

32. It has been suggested that the paragraph could give rise to abuses thrc
shares to permanent establishments set up solely for that purpose in countries
preferential treatment to dividend income. Apart from the fact that such abusi
might trigger the application of domestic anti-abuse rules, it must be recognis
location can only constitute a permanent establishment if a business is carried
also as explained below , that the requirement that a shareholding be
suchifedovetionaryedtedltihat the shareholding be genuinely connected to that |
megrémétan merely recording the shareholding in the books of the
pecmaniéng grtaplisbsnent for

32.1 A holding in respect of which dividends are paid will be
permanendf¢sttblésheromeated wiilltlaerefore form part of its business
ossatisitiphefthecnvnitiglis allocated to that permanent establishment
dewldopled piticeplennmittee's report entitled Attribution of Profits to
Pestwbdishmtents 1 (see in particular paragraphs 72-97 of Part I of the

the application oft gRouRr i Regftprosks DfIn the context of that
punagnsipip,afie hobdingpmaédns the equivalent of ownership for income tax
pepprsis dntevprise, with the attendant benefits and burdens (eg the right to
thoribinidbielso the ownership of the holding and

the notaretitltivwesure to gains or losses from
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depreciation of the

B2lding). In the case of the permanent establishment of an enterprise
activities, ehergdngr nriintiomatehether a holding is effectively connected
vsitblishpeentawhertl be made by giving due regard to the guidance set forth
oRanidkbelf thyort with respect to whether the income on or gain from
theo holding intdktormining the permanent establishment's yield on the
amounitafibuveditvdntsee in particular paragraphs 165-170 of Part IV).
dheaigiidanacubeingx authorities should consider applying a flexible and
piigin sfoud@pakaihto account an enterprise's reasonable and consistent

gnidinetwforpithgloses of identifying the specific assets that are effectively
pernmestedpeifublishment.

29. Replace paragraph 59 of the Commentary on Article 10 by the following:

59. Comments above relating to dividends paid to individuals are general
dividends paid to companies which hold less than 25 per cent of the capital of
paying the dividends. Moreover, the Committee on Fiscal Affairs has not cov
Commentary the special problem of dividends paid to collective investment i1
(investment companies or investment funds) The treatment of dividends
hevdstamenl{aetiveles raises particular issues which are addressed in

Hee Cyapsitidifooh 3tirtifle 1.

30. Delete the following paragraph 69 of the Commentary on Article 10:

69. New Zealand reserves the right to tax, at a rate of 15 per cent,
companyltimteinds reaiddnt af New Zealand.

1. Attribution of Profits to Permanent Establishments, OECD, Paris,

2010.
56
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31. Delete the following paragraph 73 of the Commentary on Article 10:

73. Italy reserves its position concerning the percentage envisaged for

cent) andheahaddigg2éepier a rate of tax of 5 per cent for a direct holding of m

cento.
32. Add the following new paragraph 74 to the Commentary on Article 10:
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74. In view of its particular taxation system, Chile retains its freedom
to the prepisiting initha €gardention relating to the rate and form of

distrplamtiens of profits by
33. Delete the following paragraph 76 of the Commentary on Article 10:

76. Spain reserves its position on the rate of tax of 5 per cent and the

minimurdepercunaigenfor the holding.
34. Replace paragraph 81 of the Commentary on Article 10 by the following:

81. Canada , and Germany and Spain reserve the right to amplify the
in paragrgihndtinasfidivedendsertain interest payments which are treated as di
their domestic law.

35. Replace paragraph 81.2 of the Commentary on Article 10 by the following:

81.2  Chile and Luxembourg reserves the right to expand the definition of
paragraph Gidendslen to cover certain payments which are treated as distributic
under its their domestic law.

36. Delete paragraph 82 and the preceding heading of the Commentary on Articl

Paragraph 4

82. Italy reserves the right to subject dividends to the taxes imposed by
recipienttthbreofhenavssrihanent establishment in Italy, even if the holding o
dividends are paid is not effectively connected with such permanent establish

Artigo 11
37. Replace paragraph 7.4 of the Commentary on Article 11 by the following:

7.4 Some States refrain from levying tax on income derived by other Stat
their whellg-wonedfentities (eg a central bank established as a separate
extéhy that kaash iadbene is derived from activities of a governmental nature.
fwgradtatesimne ademption under their interpretation of the sovereign
purmyniphprédspladsée39 of the Commentary on Article 1); others may do
provisiemstdptheir domestic law . In their bilateral conventions, many States
vlishfiothenopeat th ese at exemption s with respect to interest or to grant
sushsavheveriptionlilhinot otherwise be available . States wishing to do so
mejuthethbofsl igréagaategory of interest in a paragraph providing for exemp
interest from taxation in the State of source:

57
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38.

39.

40.

Pagina 59

a ) 1s that State or the central bank, a political subdivision or local
authority thereof;

Replace paragraph 25 of the Commentary on Article 11 by the following:

25. It has been suggested that the paragraph could give rise to abuses thrc
loans to permanent establishments set up solely for that purpose in countries 1
preferential treatment to interest income. Apart from the fact that such abusiv
trigger the application of domestic anti-abuse rules, it must be recognised tha
location can only constitute a permanent establishment if a business is carriec
also as explained below , that the requirement that a debt-claim be
atottadtiyebguimspehtadhtodelshclaim be genuinely connected to that busines
thaninesrd9reecording the debt-claims in the books of the permanent
astahlistingeptifposes .

25.1 A debt-claim in respect of which interest is paid will be effectively
penmevtedesublishment, and will therefore form part of its business
ossats;sifiphef-thecdvbwvildim is allocated to that permanent establishment
devldopled priticéplesnmittee’s report entitled Attribution of Profits to
Perabaisptents 1 (see in particular paragraphs 72-97 of Part I of the

the application ofippoughfipintReopitytickes afIn the context of that
panegisifip,dfia debcebwimidheans the equivalent of ownership for income
seppuspaserehprise, with the attendant benefits and burdens (eg the right
tattlikindblhesd the ownership of the debt-claim and the potential exposure
foanitirearplpsseiution or depreciation of the debt-claim).

25.2  In the case of the permanent establishment of an enterprise
activitiesphyidgtomiinsionaf whether a debt-claim is effectively
pernmevtedpesfublishment shall be made by giving due regard to the
gWidfinice urifmiltaa’Pruport with respect to whether the income on or gain
flaimtivtodebt-into account in determining the permanent establishment's
vigidvestthentmeosond attributed to it (see in particular paragraphs 165-170
gfilfllant dd Deilgs@eneral in nature, tax authorities should consider applying
piiignibbécapproach which would take into account an enterprise's
npplieurlin efdianngistimice for purposes of identifying the specific assets
toatnaaffeitlyelpe permanent establishment.

Replace paragraph 38 of the Commentary on Article 11 by the following:

38.  Chile, Hungary, Mexico, Portugal, the Slovak Republic and Turkey
on the rasep thdodpespaeagraph 2.

Replace paragraph 43 of the Commentary on Article 11 by the following:
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41.

Artigo 12

42.

43.  Canada, Chile and Norway reserve the
the righitght pardeligistthio nhietainots debfits.
claims carrying
Delete paragraph 45 and the preceding heading of the Commentary on Articl

Attribution of Profits to Permanent Establishments, OECD, Paris, 2010.
58

Page 60

Paragraph 4

45.  Italy reserves the right to subject interest to the taxes imposed by its
recipicltwhetearfavay dhsermanent establishment in Italy, even if the indebtedn
which the interest is paid is not effectively connected with such permanent es

Add the following new paragraphs 9.1 to 9.3 immediately after paragraph 9 o

on Article 12:

9.1 Satellite operators and their customers (including broadcasting and
enterprikdexproguentipn@nter into —transponder leasing| agreements under
vuchshabomelithie customer to utilise the capacity of a satellite
InepsprvodevphivabswddsnPayments made by customers under typical
aghoonspotsderelpasilegfor the use of the transponder transmitting capacity
aadsWilltsebyalties under the definition of paragraph 2: these payments
avasidemaidaiifor the use of, or right to use, property, or for information,
thatdsfraftimedtiveincannot be viewed, for instance, as payments for

ol oimvigiononfer dhveasa process since the satellite technology is not
twastofaeryd As tlegards treaties that include the leasing of industrial,
(boseyiipmenciorifialefinition of royalties, the characterisation of the
urkergouttdepondhe relevant contractual arrangements. Whilst the
refevavithentrads elftdia transponder, in most cases the customer does not
pogsassiteqfitheendnsponder but simply its transmission capacity: the
sheelbiseois opdniiedebyee has no access to the transponder that has been
aasisueldpdsenischade by the customers would therefore be in the

satvives)fipayhichisifaicle 7 applies, rather than
navineato daw tUodkrvonaibiht tarde 1565
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fuaqllitetdusessicctoonmvothoilpho sy hereiiduethw ater may operate it and either
phéfiefes its offer its data transmission capacity to third parties. In such a
nasdethy thosaedllite operator to the satellite owner could well be
thajidging of inpleypminit fornmercial or scientific equipment. Similar
papnidenatwoadeqaplpdse or purchase the capacity of cables for the
pomemesstomef iehictivorls (eg through a contract granting an indefeasible
sight odpweinyf or pipelines (eg for the transportation of gas or oil).

9.2 Also, payments made by a telecommunications network operator to
operatonnaiter mgypiek —roaming| agreement (see paragraph 9.1 of the
Aonivkecsitawillonot constitute royalties under the definition of paragraph 2
sireca dhasaduivantsideration for the use of, or right to use, property, or
fefdnial waiome definition (they cannot be viewed, for instance, as

pighn eatsstoiuthecusepfo €uss since no secret technology is used or
Fhissperetliséo oty atae)even in the case of treaties that include the
tonnimgrefahdnstiadtific (ICS) equipment in the definition of royalties
pmcedlvhapeeatniéhat roaming agreement is not paying for the use, or the
vightdoneswoilig to which it does not have physical access, but rather for
thlecommunications services provided by the foreign network operator.

9.3 Payments for the use of, or the right to use, some or all of part of
spectrunthéexagin-fneqavayso-called —spectrum licensell that allows the
holder to transmit
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media content over designated frequency ranges of the electromagnetic
spesstitury geynoints for the use of, or the right to use, property, or for
ieforredtinnhthdéfiition of royalties in paragraph 2. This conclusion holds
tuse efemedmtidwethat include the leasing of industrial, commercial or
snitiudiffef il ESheqfitpydnies since the payment is not for the use, or the
vighptonesesoany

43. Replace paragraph 21 of the Commentary on Article 12 by the following:

21. It has been suggested that the paragraph could give rise to abuses thrc
rights or property to permanent establishments set up solely for that purpose i
offer preferential treatment to royalty income. Apart from the fact that such a
might trigger the application of domestic anti-abuse rules, it must be recognis

lanatinn nan Aanlyr nanctitinta a narmanant actahlichmant if a hiicinaco 10 frarriar
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44,

LULAUULL LALL ULy VULISULULL @ PULLLGLVIL USLAULISIILIVIL 11 G UUSLLIUSD 15 UALLIv
also as explained below , that the requirement that a right or property be
to-siiicebationnecfaitks that the debt-claim be genuinely connected to that
neqrdidrun merely recording the right or property in the books of the
perncevanténtaplishosvent.

21.1 A right or property in respect of which royalties are paid will be
afidctiydymanvaciedablishment, and will therefore form part of its
busiwessraisenwifaiship of that right or property is allocated to that

BB AERBLESIREHIR Y loped in the Committee's report entitled
Rewnibatinnt Bk Ribifitsiirents 1 (see in particular paragraphs 72-97 of Part I
purposes of the application ofpdhegappirt) fifi4hticle 7. In the context of
tinecpupagidpdyriceship of a right or property means the equivalent of
PINTSHFBIR 890176 88 Warate enterprise, with the attendant benefits and

Hwr doyallegs thmerilghtibde to the ownership of the right or property, the right
teprocintislabled the potential exposure to gains or losses from the
dppreciation of that right or property).

21.2  In the case of the permanent establishment of an enterprise
activitiespriyidgiomisuionaf whether a right or property is effectively
penmestedpesfublishment shall be made by giving due regard to the
gVidfinice 6urfmilraa’Praport with respect to whether the income on or gain
ropepisighenrinto account in determining the permanent

astllitof énvssyebdivussess attributed to it (see in particular paragraphs
Toulgdidfileodbllng general in nature, tax authorities should consider
prasyingia dipiiblehnohich would take into account an enterprise's
nppevutlin efdinongiithnice for purposes of identifying the specific assets
toatnoaaffeitlvelpe permanent establishment.

Add the following new paragraphs 32 and 32.1 to the Commentary on Article

32. Concerning paragraph 9.1, Germany reserves its position on

circumswindtbep ey emdenadeifdy the acquisition of the right of disposal
ouputivg ofipipelines or the capacity of technical installations, lines or
vahlesdesitheof electrical power or communications (including the
distribution of radio and

Attribution of Profits to Permanent Establishments, OECD, Paris, 2010.
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television programs) could be regarded as payments made for the leasing
opmmdestiidlor scientific equipment.

32.1 Greece reserves the right to include the payments referred to in

9.3 in thuulegirdpbs Df 1 Gydied.
45. Replace paragraph 36 of the Commentary on Article 12 by the following:

36. Australia, Chile Japan, Korea, Mexico, New Zealand, Poland,
Republif; SlogediahSpdliovahd Turkey reserve the right to tax royalties at
source.

46. Replace paragraph 40 of the Commentary on Article 12 by the following:

40. Canada, Chile, the Czech Republic, Hungary, Korea and the Slovak
right to Kdpuihdisvrashrve fbethe use of, or the right to use, industrial, commer:
equipmentl to paragraph 2.

47. Replace paragraph 44 of the Commentary on Article 12 by the following:

44. Portugal and Spain reserve s the right to tax at source as royalties
technicalnesyiseagiasiing doanection with the use of, or right to use, rights or inf
referred to in paragraph 2 of the Article.

48. Delete the following paragraph 47 and preceding heading of the Commentary
§3°

47. Italy reserves the right to subject royalties and profits from the

propertyapbnaigatsefioighimbiies to the taxes imposed by its law whenever the
has a permanent establishment in Italy, even if the rights or property in respec
royalties are paid is not effectively connected with such permanent establishn

49. Add the heading — Other reservations | immediately before paragraph 48 of
Artigo 12 the Commentary on

50. Replace paragraph 48 of the Commentary on Article 12 by the following:

48. Australia, Belgium, Canada , Chile, the Czech Republic, France,

RepublidtenitSlovestibheeSkrvekthe right, in order to fill what they consider as
togappotbe Arovision defining the source of royalties by analogy with the pr
paragraph 5 of Article 11, which deals with the same problem in the case of i1

Artigo 13
51. Add the following new paragraphs 27.1 and 27.2 to the Commentary on Artic

27.1 For the purposes of the paragraph, property will form part of the
pusimeneprepuibfisiment if the —economicl ownership of the property is
plonateditvddtablishment under the principles developed in the
Aavibition'vf dpaifisitRérmanent Establishments | (see

in
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52.

53.

54.

1. Attribution of Profits to Permanent Establishment$)a0R@ Paris,

2010. paragraphs
61 72
97
of
Page 63

Part I of the report) for the purposes of the application of paragraph 2 of
dotidet Of Bt paragraph, the —economicll ownership of property means
thenurubiplfait ifcome tax purposes by a separate enterprise, with the
otteddusnitdietdefitigindo any income attributable to the ownership of that
nmpeviildbterdgptéoiation and the potential exposure to gains or losses
fhodephecéppoecifiihut property). The mere fact that the property has been
necoudetinfopurposes, on a balance sheet prepared for the permanent
thtrbfistomuttbeislifficient to conclude that it is effectively connected with
tsatlileswmenenst

27.2 In the case of the permanent establishment of an enterprise
activities, o ylergromimusiolevfevhether property will form part of the

pasinene pt-eptetsfisiflomt shall be made by giving due regard to the
LVidpnce cvifnihdv’' Praport with respect to whether the income on or gain
franktleatipoapeedyint in determining the permanent establishment's yield
invthtnwenoursarf attributed to it (see in particular paragraphs 165-170 of
Palddlde Bosng general in nature, tax authorities should consider applying
pifieniblécaaypsproach which would take into account an enterprise's
nppéeurldn efdinangiithmice for purposes of identifying the specific assets
thatgesvypopleofytbf the permanent establishment.

Add the following new paragraph 33 to the Commentary on Article 13:

33. Spain reserves its right to tax gains from the alienation of shares
the ownershipesfisgbis shinevg or rights entitles, directly or indirectly, to the

emgapweblegfroperty situated in Spain.
Delete paragraph 37 of the Commentary on Article 13:

37. Italy reserves the right to subject capital gains from Italian sources to
by its lathexhzasverpbseslienator has a permanent establishment in Italy, ever
assets alienated did not form part of the business property employed in such
estabelecimento.

Replace paragraph 39 of the Commentary on Article 13 by the following:
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55.

56.

57.

Artigo 15

58.

59.

39. Chile and Sweden wants to reserve the right to tax gains from the
other coppmmatioizbissharhemSwedish companies.

Replace paragraph 42 of the Commentary on Article 13 by the following:

42. Japan wishes to retain the right to tax gains from the alienation of
corporatsheidstomdthdr are part of a substantial participation in a Japanese con
réghrvesttikegains from the alienation of a Japanese financial institution's
shares ifehepieviously acquired by the alienator from the Government of
dsplfiprebiohsindicquired the shares as part of the bail-out of the financial
instihwdinoy.due to its

Replace paragraph 45 of the Commentary on Article 13 by the following:

45. Korea and Spain reserve s the right to tax gains from the alienation
rights forfriharescraftheubstantial participation in a company which is a resic
62
Page 64

Replace paragraph 51 of the Commentary on Article 13 by the following:

51. Belgium, Luxembourg , and the Netherlands and Switzerland
include pasepraphetrighhaiotdonventions.

Replace paragraph 1 of the Commentary on Article 15 by the following:

1. Paragraph 1 establishes the general rule as to the taxation of income f
(other than pensions), namely, that such income is taxable in the State where |
actually exercised. The issue of whether or not services are provided in the
eNgyloyenehemay sometimes give rise to difficulties which are discussed in
panplrapkenid ¢fercised in the place where the employee is physically prese:
the activities for which the employment income is paid. One consequence of 1
resident of a Contracting State who derived remuneration, in respect of an em
sources in the other State could not be taxed in that other State in respect of tt
merely because the results of this work were exploited in that other State.

Replace paragraph 7 of the Commentary on Article 15 by the following:
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7. Under the third condition, if the employer has a permanent establishn
which the employment is exercised, the exemption is given on condition that
not borne by that permanent establishment. The phrase —borne byl must be 1
light of the underlying purpose of subparagraph ¢ ) of the Article, which is to
ersuptithaptbyided for in paragraph 2 does not apply to remuneration that con
deduction, having regard to the principles of Article 7 and the nature of the re
computing the profits of a permanent establishment situated in the State in wl
employment is exercised.

7.1 In this regard, it must be noted that T he fact that the employer has,
claimedar Seduwioacfoathe remuneration in computing the profits attributabl
establishment is not necessarily conclusive since the proper test is whether an
otherwise available with respect to for that remuneration should be taken
tlteanimingt ke profits attributable to the permanent establishment would
perahlocateddmbiishment. That test would be met, for instance, even if no am
deducted as a result of the permanent establishment being exempt from tax in
or of the employer simply deciding not to claim a deduction to which he was
@Wdaddealso be met where the remuneration is not deductible merely because ¢
aghere the State takes the view that the issuing of shares pursuant to an emplo
does not give rise to a deduction) rather than because it should not be allocate
estabelecimento.

7.2 For the purpose of determining the profits attributable to a
pursuapetenpmargaphlisfimeniéle 7, the remuneration paid to an
ankpinpacctfhgiseadesprisemployment services rendered in the other State
pevsbereenefitalflishment of the enterprise situated in that other State may,
givemtktunces, either give rise to a direct deduction or give rise to the
dhdugbioey qbn svrtiiveslrendered to the permanent establishment by
entuhpiigailiofitbatter case, since the notional charge required by the

bepalr fisetiomdoffitlependent enterprise that is applicable under paragraph 2
of Article 7 is merely
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a mechanism provided for by that paragraph for the sole purpose of
deidbminbieg theherpdithanent establishment, this fiction does not affect the
ddterhvinatinvtahe remuneration is borne by the permanent establishment.

60. Replace existing paragraph 8 of the Commentary on Article 15 by the followi
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8. Paragraph 2 has given rise to numerous cases of abuse through adopti
known as —international hiring-out of labourl. In this system, a local employ
foreign labour for one or more periods of less than 183 days recruits through :
established abroad who purports to be the employer and hires the labour out t
worker thus fulfils prima facie the three conditions laid down by paragraph 2
ardmptjoeldioim taxation in the country where he is temporarily working. To |
situations of this type, the term —employerl should be interpreted in the contc
tis respect, it should be noted that the term —employerl is not defined in the
understood that the employer is the person having rights on the work produce
relative responsibility and risks. In cases of international hiring-out of labour,
a large extent exercised by the user. In this context, substance should prevail «
case should be examined to see whether the functions of employer were exerc
intermediary or by the user. It is therefore up to the Contracting States to agre
which the intermediary does not fulfil the conditions required for him to be cc
employer within the meaning of paragraph 2. In settling this question, the con
may refer not only to the above-mentioned indications but to a number of circ
them to establish that the real employer is the user of the labour (and not the f

— the hirer does not bear the responsibility or risk for the results producec
trabalho;
— the authority to instruct the worker lies with the user;

— the work is performed at a place which is under the control and respons

— the remuneration to the hirer is calculated on the basis of the time utilis
ways a connection between this remuneration and wages received by tl

— tools and materials are essentially put at the employee's disposal by the

— the number and qualifications of the employees are not solely determin

8. There is a direct relationship between the principles underlying the
paragrap¥céptioh dfticle 7. Article 7 is based on the principle that an
GumrpwésingfState should not be subjected to tax in the other State unless
its thusivdiseipSeaeanhas reached a level sufficient to constitute a permanent
exicdpiidwefiparkgraph 2 of Article 15 extends that principle to the
upsatitnanf éhecepipdayehere the activities of these employees are carried on
foithaolltivdlashort period. Subparagraphs b) and ¢) make it clear that the
enyeapiieltasapplly where the employment services are rendered to an
aitivipuise shdjpagidsiofax in a State either because it is carried on by a
beviduwé itfltheutatemanent establishment therein to which the services are
attributable.

8.1 It may be difficult, in certain cases, to determine whether the

State bysanvindiviehwddnasdident of another State, and provided to an
cotatpunsmefathefivahditestablishment in that State), constitute
anpliymenpplivices, sovikoshrendered by a separate enterprise, to which
rhtielg cheppllyswhether the exception applies. While the Commentary
previously dealt with
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cases where arrangements were structured for the main purpose of
dbicinévgribm bfwefiigodph 2 of Article 15, it was found that similar issues
ooldd auses thandig not involve tax-motivated transactions and the
foommiddeaainves evmpidelensive discussion of these questions.

8.2 In some States, a formal contractual relationship would not be
purposeguasiésp elldisere some evidence of manipulation and these
Soamastivslawyavenldfconsider that employment services are only rendered

folravaltbaiglisment relationship.

8.3 If States where this is the case are concerned that such approach
grantingahbdbeasedlitswf the exception provided for in paragraph 2 in
foginsesvled Hid atibining-out of labour| cases), they are free to adopt
HilfadiHjpa prhvifidiowing lines:

Paragraph 2 of this Article shall not apply to remuneration derived by
@onsidetingfState in respect of an employment exercised in the other
Giod praidibg Stwém behalf of, an employer who is not a resident of that

other State if:
a) the recipignt renders services in the course of that employment to a

pertba artipdoybnund that person, directly or indirectly, supervises,
dinenteoicolticistose services are performed; and

b) those services constitute an integral part of the business activities
carpiggtom by that

8.4 In many States, however, various legislative or jurisprudential
substantvuleserydrwiteniasjegave been developed for the purpose of
déstiiigyishitgredsby whéndividual to an enterprise should be considered to
bmpioyleradt irehtionship (contract of service) from cases where such
senyitsrelavlidreendered under a contract for the provision of services
batewgprisos qseptmdefor services). That distinction keeps its importance
plusiisippdyofig thiele 15, in particular those of subparagraphs 2 b) and c).
Sayeititcid ithp dimiraph 8.11 and unless the context of a particular
odlwaienisoniréuinestter of domestic law of the State of source to determine
Wimithandsbyvaeesndividual in that State are provided in an employment
teletiminhijpandithgdvern how that State applies the convention.

8.5 In some cases, services rendered by an individual to an enterprise
be employapdier semsicley ¢dripurposes of domestic tax law even though these
peowiichadawader a formal contract for services between, on the one hand,
thenives phissdhdtes, and, on the other hand, either the individual himself
ensenptisarby which the individual is formally

amndhyvddlnvanidhrohich tho individunl hac
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formal contract for

8c6vicesIn such cases, the relevant domestic law may ignore the way in
charactevigedt ielserfviannihiventracts. It may prefer to focus primarily on
seevicesirewddhal by the individual and their integration into the business
enreiption thutheequires the services to conclude that there is an
berplepwuir wedévidushignd that enterprise.

8.7 Since the concept of employment to which Article 15 refers is to be
accordidgttvnliaddmestic law of the State that applies the convention

(subject to the limit
65
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described in paragraph 8.11 and unless the context of a particular
odlwaienise); iefipllvess that a State which considers such services to be
apyplloppmeddestiviceprdihgly. It will, therefore, logically conclude that the
divé aipmiieesoamhiiehdered is in an employment relationship with the
vedisvidutdl kis @ntployer for purposes of subparagraph 2 b) and c). That
adtic i ebjisce emmsigpentpose of paragraph 2 of Article 15 since, in that case,
seevéveplmumy did said to be rendered to a resident of the State where the
services are performed.

8.8 As mentioned in paragraph 8.2, even where the domestic law of
the Convhrtiintdsbsthepplifey the possibility of questioning a formal
aewdttherefdnetivisnséipllow the State to consider that services rendered to
adadedlividenpwideoby formally employed by a non-resident are rendered in
aelwtigpislyip dvontract of service) with that local enterprise, it is possible for
thetaislie &0i6an) the exception of paragraph 2 in abusive cases.

8.9 The various approaches that are available to States that want to
cases arddisonitedvalthbusivion Improper use of the Convention in the
Aonpp dntaryesplained in paragraph 9.4 of that Commentary, it is agreed
HuteStntpside thet benefits of a tax convention where arrangements that
thaGintentiobhavobeen entered into. As noted in paragraphs 9.5 of that
frowunentitshould not be lightly assumed that this is the case (see also

Clomagraptud).? of that

8.10  The approach described in the previous paragraphs therefore
the actividiewvsrthexSreisda rolrgjbct the application of paragraph 2 in
ahseivelcasgsumibinhat State's domestic law concept of employment,
seenicenteepdisecBytan individual who is
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foremPioemployeddyonsivip-tesident nvf service) with that local enterprise.
Hindevsdiomalelief of double taxation will be provided in the State of
vepid éfitkarfSlmadoydioa] under its own domestic law, consider that there
ivhntionyHily butnteen the individual and the enterprise to which the services
fndeudyidddng as the State of residence acknowledges that the concept of
dowmplayivent iawhef the State of source or the existence of arrangements
thaiseooftitu’€ smwention allows that State to tax the employment income of
avciodiwidbeabith the Convention, it must grant relief for double taxation
phhigugiohte itbeorporated in Articles 234 and 23B (see paragraphs 32.1 to
Edinfetlvary on these articles). The mutual agreement procedure provided
hvpaln@baplilbefavailable to address cases where the State of residence
duiesrnSiaeg tarstbeitrtvely applied the approach described above and,
HYoersifloetldoesheatther State has taxed the relevant income in accordance
with the Convention.
8.11 The conclusion that, under domestic law, a formal contractual
disregarilethtinmthippsiuveld be arrived at on the basis of objective criteria.
FonlihstsrmgqeSinteservices are deemed, under its domestic law, to
sonstontwhorp|wientthe relevant facts and circumstances, it clearly
sppdaes tiretrthadered under a contract for the provision of services
sopatutledieyeisestwihe relief provided under paragraph 2 of Article 15
meuldibgleenifeSedtes were allowed to deem services to constitute
ahpleyiserd seeieaelyineesaployment relationship or to deny the quality of
emplgyéseteamntied on by a non-resident where it is clear that that enterprise
Heoviglds isroierpersonnel, to an enterprise carried on by a resident.
Conversely, where
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services rendered by an individual may properly be regarded by a State as
vewplenad éntaelationship rather than as under a contract for services
envciipudedsp eliweStave should logically also consider that the individual is
basinuyy fglondierprise that constitutes that individual's formal
eviplaney fohisxampdeh dor purposes of determining whether that enterprise
bsesbljyirwenemt the place where the individual performs his activities.

8.12 It will not always be clear, however, whether services rendered by
properlabdrdgviriivd bpay State as rendered in an employment relationship
mitlher éheonasict for services concluded between two enterprises. Any
Sisagy ecmentlbetvagethis is the case should be

aoldadhmpileg raging, whbeefollowing principles
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appropriate, the mutual agreement

Brbzedufdle nature of the services rendered by the individual will be an

it is logienpesigssiinetoiaiuscemployee provides services which are an
buegredspeotivifidsecarried on by his employer. It will therefore be important
tohlbelwmtireeservices rendered by the individual constitute an integral part
dldleeloepiricsS®fvhich these services are provided. For that purpose, a key
bensidehtiotenpilise bears the responsibility or risk for the results produced
bhwthke Gldiviguhbwever, this analysis will only be relevant if the services of
nenitvloidiiaéaerly to an enterprise. Where, for example, an individual
poavides neanigfisdturer or to an enterprise to which business is outsourced,
thdisédviabsind Hoatrendered to enterprises that will obtain the products or
services in question.

8.14  Where a comparison of the nature of the services rendered by the
businessndiviidtial viithitleon by his formal employer and by the enterprise
semvlvehdateprovided points to an employment relationship that is different
fomn teefolrmeldtionship, the following additional factors may be relevant
thiddtervulbye thb atleso:

' who has the authority to instruct the individual regarding the

marinhusnode getformed;

who controls and has responsibility for the place at which the work

L is performed; . o
the réemuneration of the individual is directly charged by the

torerpl-ivapbopdrieh the services are provided (see paragraph 8.15

below);
1 who p)ﬁts the tools and materials necessary for the work at the

individual's disposal;
< who determineg the number and qualifications of the individuals

| performing the work; e e .
who has the right to select the individual who will perform the

ther bomnrbierieitminatizements entered into with that individual for

- that purpose; . o .
who has the right to impose disciplinary sanctions related to the

ivalikidfithat

' who determines the holidays and work schedule of that individual.
8.15  Where an individual who is formally an employee of one enterprise
anotherpordrppsiserviiecfipancial arrangements made between the two
buteeipians, willhelngtnot necessarily conclusive, for the purposes of
deneimeéniviowbftherithlividual is directly charged by the formal employer
toltieh ahtespridedo are provided. For instance, if the fees charged by the

enterprise that
67
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formally employs the individual represent the remuneration, employment
bawpdfisswand odkey of that individual for the services that he provided to the
atthmenpeyifiisdement or with a profit element that is computed as a
pencendegtiof thenefits and other employment costs, this would be
iedinatévatibat éfiehe individual is directly charged by the formal employer
toltivh ahtespridedo are provided. That should not be considered to be the
fas chimpeddoriflithgervices bears no relationship to the remuneration of
thatndwvidherhtivifis only one of many factors taken into account in the fee
chalilg ad Jonmibutifir services (eg where a consulting firm charges a client
hoithly Wesifoefthe time spent by one of its employee to perform a particular
fontnket ared dhat of the various costs of the enterprise), provided that this
thémenrifdemgthwitinciple if the two enterprises are associated. It is
ipesianihuniite,question of whether the remuneration of the individual is
divefulycdiangpdolyer to the enterprise to which the services are provided is
onbyidiergfftlecors that are relevant in determining whether services
netfgherh balylvd Fudividbaiby a State as rendered in an employment
mildtonsduptrati fotisenvises concluded between two enterprises.

8.16 Example 1: Aco, a company resident of State A, concludes a contract
vothplien, kesident of State B, for the provision of training services. Aco is

spoiilispdaple in the use of various computer software and Bco wishes to
toais discpemibyacquired software. X, an employee of Aco who is a resident
Bcdtatefflcés sniSttae B to provide training courses as part of the contract.

8.17 In that case, State B could not argue that X is in an employment
veldtiandbipisvithe Beo employer of X for purposes of the convention
heforemiByatasemplo) e o Aco whose own services, when viewed in light
phithgfashsr8.i8 and 8.14, form an integral part of the business activities
tfad dre HenelsesvicBco are rendered on behalf of Aco under the contract
vovdntlegilictwe®hiikeprovided that X is not present in State B for more
thanréB diayd 2wringh period and that Aco does not have in State B a
psurblivkntent which bears the cost of X's remuneration, the exception of
aavigeapindilifapply to X's remuneration.

8.18 Example 2: Cco, a company resident of State C, is the parent company
opmgunigs ofat includes Dco, a company resident of State D. Cco has
ddilelapexkativegysrrarbdy for the products of the group. In order to ensure
thell thedursdegy ismd followed by Dco, which sells the group's products,
tinp keyvds Xharkeasfitsrked on the development of the strategy, to work in
foeolsrentpinierder to advise Dco with respect to its marketing and to
evRunuittietiloossdepartment understands and complies with the worldwide
marketing strategy.

8.19 In that case, Cco's business includes the management of the world-
wedeiviey bftiheg group and X's own services are an integral part of that
cvntdbeatiined ldugraamemployee could have been easily hired by Dco to
penfition hadvising the company with respect to its marketing, it is clear
fhaqsuntyfpocfoomisl by a consultant, especially where specialised
kelavwledgslivreguiied pitime. Also, the
firnotiianafildar itoving it htiwe wmliwnochwiish oc tn tho
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Bisin€iseafsCeptiswhef phamgiapha? of Article 15 should therefore apply
poaviilivhhftleavtbhezeption are satisfied.
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8.20 Example 3: A multinational owns and operates hotels worldwide
swinsdihdasnuidgronfe of these subsidiaries, is a resident of State E where it
avwesainX apameesployee of Eco who works in this hotel. Fco, another
suhssdinty opfetlnecsretyptel in State F where there is a shortage of
tamploygessiiith. fPoeighiat reason, X is sent to work for 5 months at the
hareptibsodeakisohb enivel expenses of X, who remains formally employed
puyspgid yrkiweagement fee based on X's remuneration, social
entptlobutoomhendfishfon the relevant period.

8.21  In that case, working at the reception desk of the hotel in State F,
light of Wecfuerormingshimgraphs 8.13 and 8.14, may be viewed as forming
&leortégisihpssoffoperating that hotel rather than of Eco's business. Under
desappedadivve, if, under the domestic law of State F, the services of X are
peunidenddtodwevEco in an employment relationship, State F could then
bgocsllheenspdeydhof X and the exception of paragraph 2 of Article 15
would not apply.

8.22 Example 4: Gco is a company resident of State G. It carries on the
tumprassrofifilingss needs for highly specialised personnel. Hco is a
EDmpiotly pesiddas ofi Sitatering services on building sites. In order to
conplas inSeftiusd, Hco needs an engineer for a period of 5 months. It
panposs. Gee fiocthass X, an engineer resident of State X, and hires him
umgdvyntentarract. Under a separate contract between Geo and Hco,
fhevsagyives tofikavidbco during that period. Under these contracts, Geo will
peamXieration, social contributions, travel expenses and other employment
bhuefits.and

8.23 In that case, X provides engineering services while Gco is in the
bhsivaeswflfillingss needs. By their nature the services rendered by X are
vptlenbinségesd potivities of his formal employer. These services are,
bpriybysineistagtivigiasof Hco, an engineering firm. In light of the
foad®:o ity Srunegkipbusid. liderefore consider that, under the approach
desepifiod eboraiahaiph 2 of Article 15 would not apply with respect to the
senvivesrafitire fedineer that will be rendered in that State.
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8.24  Example 5: Ico is a company resident of State I specialised in
servicesplevidinglepginnenitlgr of engineers on a full time basis. Jco, a
fimnllasihginefSnge J, needs the temporary services of an engineer to
awvpkeraativmsieciwBtate J. Ico agrees with Jco that one of Ico's

ofi Siseers mvlnocistanibsidentissigned to any contract concluded by Ico, will
vetdcpos domwruthunder the direct supervision and control of one of Jco's
Sewioiikpginéevsan amount equal to the remuneration, social
aemdtvitheiiensplogneéwnbensfits of that engineer for the relevant period,
pegetharcoifimisSion. Jco also agrees to indemnify Ico for any eventual
clagingeelaiedrio dheing that period of time.

8.25  In that case, even if Ico is in the business of providing engineering
that theseovicgrsrifoismbeliby the engineer on the construction site in State J
brehelforfldh aather than Ico. The direct supervision and control exercised
bhodk@priee tngineer, the fact that Jco takes over the responsibility for that
beawks ahd ébet éf the remuneration of the engineer for the relevant period
suppoctahetbotclusién that the engineer is in an employment relationship
with Jco. Under the
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approach described above, State J could therefore consider that the

axcepriciv 0§ peowll aph @pply with respect to the remuneration for the
shuvineh dfethenelegideirr that State.

8.26 Example 6: Kco, a company resident of State K, and Lco, a company
Iesidentarf Sfaiee same multinational group of companies. A large part of
theuptinigicsnftlerdd along function lines, which requires employees of
ditf erenipceonpariiapgéther under the supervision of managers who are
Brosescuinidifptovéd by other companies of the group. X is a resident of
Keve Shensploymddymanager in charge of supervising human resources
funkitiansomithgedhp. Since X is employed by Kco, Kco acts as a cost centre
fexdhedewmstn of the group; periodically, these costs are charged out to
oficheogthuromphainssis of a formula that takes account of various factors
siahises $eemployees of each company. X is required to travel frequently

ttlothevdipdesioshnfithe group have their offices. During the last year, X
$prara B inomtdeyito deal with human resources issues at Lco.

8.27 In that case, the work performed by X is part
afithivaatinitibsthoh KFh mvorfoviniitny 1k o
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sthaegylivitiascashdiusyipensdey, information management and legal
ConpumRidign a large group of companies. The work that X performs
puihtiof deeibtegneks of Kco. The exception of paragraph 2 of Article 15

sh olvéd-thenefornaiopplierived by X for her work in State L provided that the

diheexoeplionnsposutisfied.

8.28 Where, in accordance with the above principles and examples, a State
poapidlys that the services rendered on its territory by an individual have
baeplopmdenerblutivnship rather than under a contract for services
envcipidedshelweemwivde a risk that the enterprises would be required to
inithwholdrisdietismsren the remuneration of that individual even though
dhahld tdvaionely be avoided (see paragraph 8.10 above). This compliance
giffibuteiduewidlty tax administrations making sure that their domestic
uppeicrbdewnetiggoyment are clear and well understood by employers and
aveasssbife. Also, the problem can be alleviated if the State of residence
qllivk$yendgnpriies tmount of tax to be withheld to take account of any
takiafipor tihaublill likely be available to the employee.

Replace paragraph 13 of the Commentary on Article 15 by the following:

13. Switzerland is of the opinion that the comments in paragraph 8 above
to situatbdwesib dmisrappdnal hiring-out of labour in case of abusive arrangeme
fomsiders that paragraph 8.13 should not be interpreted as being sufficient
infirsalfile gusesiéonal relationship. If, with respect to paragraph 8.13, the
servintiviwaleeoddtirute an integral part of the business of the enterprise to
stidbethase provided, the situation should then be analysed in accordance

vfhatlng prphigidds

Add the following new paragraph 14 to the Commentary on Article 15:
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14. Slovenia reserves the right to add an article which addresses the
professoisuntibnesfdeahbres;ssubject to various conditions and to make a
neviéfeandingy paragraph 1 of Article 15.
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Artigo 17
63. Add the following new paragraph 15 to the Commentary on Article 17:

15. Concerning paragraphs 8 and 9, Germany, considering paragraph
Commehbaof the Article 12, takes the view that payments made as
bevadvastiinguighl$vef an event are income of the performing or appearing
spoxtspaynaes puragraph 1 of Article 17. This income may be taxed in
pacapdaphedwifiirticle 17 in the case of payments made to any other third
Dfiviy bedhemiviexploitation of the live broadcasting rights.

Artigo 21

64. Add new paragraphs 5.1 and 5.2 and replace paragraph 6 of the Commentary
seguinte forma:

5.1 For the purposes of the paragraph, a right or property in respect of
paid wilbbédyfeamelisonnected with a permanent establishment if the

of ¢hanoighd\ompmepdrip is allocated to that permanent establishment under
thes glopedpliesthe Committee's report entitled Attribution of Profits to
Berwbdishmients 1 (see in particular paragraphs 72-97 of Part I of the

the application ofipnoathfipit Reoputyrosks 0fin the context of that
panegisiip,afia risdaomoprisperty means the equivalent of ownership for
insepuedtecomenpisebwith the attendant benefits and burdens (eg the right
tuthibundiont the ownership of the right or property, the right to any

andii kel p diepneéal atiposure to gains or losses from the appreciation or
depmanietign of that right

5.2 In the case of the permanent establishment of an enterprise
activitiesathyidgiomiivsmionasf whether a right or property is effectively
penmevtedpesfublishment shall be made by giving due regard to the
gWidfinice urifmiltaa’Praport with respect to whether the income on or gain
propeihyisighenrinto account in determining the permanent

astllindof énvssyiebdvussless attributed to it (see in particular paragraphs
Thilghidfideovtlyg general in nature, tax authorities should consider
prosyingia dppaible hndhich would take into account an enterprise's
nppiévutldn efdinangiithmice for purposes of identifying the specific assets
toatnua affeitlvelye permanent establishment.

6. Some States which apply the exemption method (Article 23 A) may
suspect that the treatment accorded in paragraph 2 may provide an induceme
a Contracting State to attach assets such as shares, bonds or patents, to a pern
establishment situated in the other Contracting State in order to obtain more {
treatment there. To counteract such arrangements which they consider would
some States might take the view that the transaction is artificial and, for this 1

1. Attribution of Profits to Permanent Establishments, OECD, Paris, 2010.
71
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65.

Artigo 22

66.

Pagina 73

regard the assets as not effectively connected with the permanent establishme
States may strengthen their position by adding in paragraph 2 a condition pro
paragraph shall not apply to cases where the arrangements were primarily ma
of taking advantage of this provision. Also, the requirement that a right or
préffaativaly connected| with such a location requires more than merely
PP S 6 BESIN of the permanent establishment for accounting

purposes .
Replace paragraph 13 of the Commentary on Article 21 by the following:

13. Australia, Canada, Chile, Mexico, New Zealand, Portugal and the
reserve feiapoBipoddion this Article and would wish to maintain the right to
from sources in their own country.

Add the following new paragraphs 3.1 and 3.2 to the Commentary on Article

3.1 For the purposes of paragraph 2, property will form part of the
permanknsiestsblishpeent of the —economicll ownership of the property is
plionateditvetitablishment under the principles developed in the
davibitien’vf arficrotledrmanent Establishments 1 (see in particular
Part I of the report) for the purposes of the application ofpnagpephk 226§7
dovitdet of Wt paragraph, the —economicl ownership ofoproperty means
thenmurubiplfait ifcome tax purposes by a separate enterprise, with the
otteddusnitdietdefitigindo any income attributable to the ownership of that
nmpeviildbterdgptéoiation and the potential exposure to gains or losses
fodephecippoeciiihut property). The mere fact that the property has been
necoudetinfopurposes, on a balance sheet prepared for the permanent
dhtrbfistomuttbeidlfficient to conclude that it is effectively connected with
teatlhilevimmarent

3.2 In the case of the permanent establishment of an enterprise
activitiesathyidgtomiinsuianagf whether property will form part of the
pusiwerneprepuibliftent shall be made by giving due regard to the
EVidfivce Curfomibrde’ Praport with respect to whether the income on or gain
fyanktleatipoapeedyint in determining the permanent establishment's yield
invthoenoussatf attributed to it (see in particular paragraphs 165-170 of
Laidoe Besng general in nature, tax authorities should consider applying
piilgnibléccapproach which would take into account an enterprise's

nppléiewin ofdinangisithmice for purposes of

1 n1d 42 faviarcn. tlon coancdbils cocontc thnut Fawn naunt nf tho
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permanent establishment.

Articles 23 A and 23 B
67. Replace paragraph 38 of the Commentary on Articles 23 A and 23 B by the f«

38. Article 23 A contains the principle that the State of residence has to g
does not give detailed rules on how the exemption has to be implemented.
thtogenensigietitercofithe Convention. Articles 6 to 22 also lay down rules atti

1. Attribution of Profits to Permanent Establishments, OECD, Paris, 2010.
72
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tax in respect of the various types of income or capital without dealing, as a n
determination of taxable income or capital, deductions, rate of tax, etc. ( cf.,
bbéwetiete faaagrdphidle 24). Experience has shown that many problems may ¢
Espeially true with respect to Article 23 A. Some of them are dealt with in th
paragrafos.

Gothealrhop Statt aspapplicpbde 1 Somenciheventivanitontdhe alomgsiesd avfe
laws but of course this would not help where the exemption method is not use
leis.

hpplichtiosasf Geotittec2thgd Sifitescedualy fadeethha pitgb lomsil oad dvdshattesbomal
the other Contracting State (paragraph 3 of Article 25).

Article 24
68. Replace paragraph 14 of the Commentary on Article 24 by the following:

14. Furthermore, paragraph 1 has been deliberately framed in a negative
that the Aatitoralscef a Contracting State may not be subjected in the other Cor
any taxation or any requirement connected therewith which is other or more t
taxation and connected requirements to which nationals of the other Contracti
circumstances are or may be subjected, this paragraph has the same mandator
enjoined the Contracting States to accord the same treatment to their respectiy
Mhase the principal object of this clause is to forbid discrimination in one State
nationals of the other, there is nothing to prevent the first State from granting
foreign nationality, for special reasons of its own, or in order to comply with :
in a double taxation convention, such as, notably, the requirement that profits

4+ 111 1 4 1 a1 1
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69.

70.

€STaDIISNIMENTS are 10 DE TaXEd ON U1E DASIS OI SEpArare aCCOUNTS
emgirordavessivith drfachdifies which are not available to its own nationals. /
paragraph 1 would not prohibit this.

Replace paragraph 34 of the Commentary on Article 24 by the following:

34. It appears necessary first to make it clear that the wording of the first
paragraph 3 must be interpreted in the sense that it does not constitute discrinr
resident persons differently, for practical reasons, from resident persons, as lo
result in more burdensome taxation for the former than for the latter. In the ne
which the provision concerned has been framed, it is the result alone which c«
permissible to adapt the mode of taxation to the particular circumstances in w
levied. For example, paragraph 3 does not prevent the application of
sppliferhefihahisipatpases of determining the profits that are attributable
tsralplisimmwvantThe paragraph must be read in the context of the
b6ppvemgion izdyfulphicticilwhich provides that the profits attributable to
theapéivharverttare those that a separate and independent enterprise
ehgilgediivivhieesamelor the same or similar conditions would have been
&parlpdrolen deadministrative practices that seek to determine the profits
that peemtinidnetaseblishment on the basis required by paragraph 2 of
donisiderediromiobete paragraph 3, which is based on the same principle
shecuitatequisastifeapermanent establishment be not less favourable than
thoanbsviedmwseiprise carrying on similar activities.

Replace subparagraphs 40 a ) and ¢ ) of the Commentary on Article 24 by
the following
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40. With regard to the basis of assessment of tax, the principle of equal tr
has the following implications:

a ) Permanent establishments must be accorded the same right as resident

entergudastohe trading expenses that are, in general, authorised by the tax:
deducted from taxable profits in addition to the right to attribute to th
establishment a proportion of the overheads of the head office of the «
daductions should be allowed without any restrictions other than thos
resident enterprises (see also paragraphs 33 and 34 of the

[.] Commentary on Article 7) .
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71.

72.

73.

74.

¢ ) Permanent establishments should also have the option that is available

in mast eRidéniesnterprises of carrying forward or backward a loss broughr
an accounting period within a certain period of time ( eg 5 years). It
to hpedliyyntieesharte case of permanent establishments it is the loss o1
activities, as shown in the separate accounts for these activities, whicl
such carry-forward.

Replace paragraph 58 of the Commentary on Article 24 by the following:

58. However, even if the profits of the whole enterprise to which the pern
establishment belongs are taken into account when applying either a progress
a minimum rate, this should not conflict with the principle of the distinct and
indbpendent enterprise, according to which the profits of the permanent
detebhshodnhdursphragraph 2 of Article 7. The minimum amount of the tax 1
where the permanent establishment is situated is, therefore, the amount whicl
were a distinct and separate and independent enterprise, without reference
tohible retBtpragehie which it belongs. The State where the permanent establis]
therefore, justified in applying the progressive scale applicable to resident ent
the profits of the permanent establishment, leaving aside the profits of the wh
the latter are less than those of the permanent establishment. This State may |
profits of the permanent establishment at a minimum rate, provided that the s
also to resident enterprises, even if taking into account the profits of the whol
which it belongs would result in a lower amount of tax, or no tax at all.

Replace paragraph 62 of the Commentary on Article 24 by the following:

62. When permanent establishments receive dividends, interest, or royalti
virtue of paragraph 4 of Articles 10 and 11 and paragraph 3 of Article 12, res
under the provisions of Article 7 and consequently — subject to the observati
paragraph 53 above as regards dividends received on holdings of permanent «
falls to be included in the taxable profits of such permanent establishments (c
d#t2 Commentary on Article 7).

Replace paragraph 89 of the Commentary on Article 24 by the following:

89. Chile and t The United Kingdom reserves its their position on the
n°1. second sentence of

Replace paragraph 90 of the Commentary on Article 24 by the following:

90. Chile and Switzerland reserves the right not to insert paragraph 2 in
its their conventions. 74
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75. Add the following new heading and paragraph 90.1 to the Commentary on At
Paragraph 3

90.1 In view of its particular taxation system, Chile retains its freedom of
tetionpyithisiegnrih the Convention relating to the rate and form of
pgistmibntinnesfableflimbnts.

76. Replace paragraph 92 of the Commentary on Article 24 by the following:

92. Chile, Greece, Ireland, Luxembourg and the United Kingdom reserve
the appliatitghbfthesiricicle to the taxes covered by the Convention.

Artigo 25

77. Replace the first bullet of paragraph 9 of the Commentary on Article 25 as fol
9. In practice, the procedure applies to cases — by far the most numerot
measure in question leads to double taxation which it is the specific purpose «
evitar.

Amage e B COMMIR FS SO Mt Reamade.efiesfoHeN BE: prc

executive and general administrative expenses incurred by the enterprise
of Article 7 questions relating to the attribution of profits to a
nenivapavigripilislufienticle 7 ,

[...]

78. Replace paragraph 98 of the Commentary on Article 25 by the following:

98. Chile, Greece, Italy, Mexico, Poland, Portugal, the Slovak Republic,
Switzerlopmainegedve their positions on the second sentence of paragraph 2.
dhesilepdndtitte implementation of reliefs and refunds following a mutual ag
remain linked to time-limits prescribed by their domestic laws.

79. Replace paragraph 14 of the Sample Mutual Agreement on Arbitration which
Annex to the Commentary on Article 25 by the following:

14. Applicable Legal Principles

The arbitrators shall decide the issues submitted to arbitration in accordance v
provisions of the treaty and, subject to these provisions, of those of the dome:
Estados contratantes.

thsussindipkaty finteeppetativormitt bepdesicld dbx thiclasbitratos3id4 ke kight of
el afiPentiivs ohaving regard to the Commentaries of the OECD
péoillidattyCaneadtdnassexplained in paragraphs 28 to 36.1 of the Introducti
WBAID Tax Convention . Issues related to the application of the arm's length
pimmitaple eadddided having regard to the OECD Transfer Pricing
Euielatinessfandldsintdiniwiktrations . The
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dibitaiepstentlaldooeiiity dan gk ptbssl yodesesfy in the Terms of Reference.
which
80. Replace paragraph 33 of the explanations on the Sample Mutual Agreement c
appears in the Annex to the Commentary on Article 25 by the following:

75
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33. An examination of the issues on which competent authorities have ha
reaching an agreement shows that these are typically matters of treaty interpre
applying the arm's length principle underlying Article 9 and paragraph 2 of A
piowiaded in paragraph 14 of the sample agreement, matters of treaty interpret:
decided by the arbitrators in the light of the principles of interpretation incorp
31 to 33 34 of the Vienna Convention on the Law of Treaties , having regard
thel@AMMeatal Yo Convention as periodically amended, as explained in
péitheraphre Afctiontol the Model Tax Convention . Issues related to the
bgmitbaproncdpldhstaruits similarly be decided in the light of the OECD
GuidglendSrfoin®fultinational Enterprises and Tax Administrations . Since
Boelnddwbthth¥ikanaof Treaties permits a wide access to supplementary
ineepr-ethtion, arbitrators will, in practice, have considerable latitude in deterr
sources for the interpretation of treaty provisions.

Artigo 26
81. Replace subparagraph 7 ¢ ) of the Commentary on Article 26 by the
following:

7. Application of the Convention

¢ ) Similarly, information may be needed with a view to the proper

allocpliofitebetwabda associated enterprises companies in different States or
thegrmopation of the profits attributable to a permanent
Svtablifluncavtvitpriselofiths other State the adjustment of the profits
abovumin dfie permanent establishment in one State and in the accounts
in the other State (Articles 7, 9, 23 A and 23 B).

82. Delete the following paragraph 20 of the Commentary on Article 26:
20. Japan wishes to indicate that with respect to paragraph 11 above, it

Japan, invvield b€ difieidt domestic laws and administrative practice as to the
public the information obtained under the domestic laws, to provide informat;
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a requesting State has comparable domestic laws and administrative practice :

83. Delete the following paragraphs 23 to 26 and the heading preceding paragrap!
Commentary on Article 26:

Reservations on the Article

23. Austria reserves the right not to include paragraph 5 in its

is authorigedantexaehddgavieMorndagisridield by a bank or other financial institu
information is requested within the framework of a criminal investigation whi
the requesting State concerning the commitment of tax fraud.

24. Switzerland reserves its position on paragraphs 1 and 5. It will

of this Antogles tinfomiidtienserpessary for carrying out the provisions of the «
Fesfervation shall not apply in cases involving acts of fraud subject to imprisor
the laws of both Contracting States.

25. Luxembourg reserves the right not to include paragraph 5 in its
conventions.
76
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26. Belgium reserves the right not to include paragraph 5 in its

5 is includestantmms oNisecopacagiapd) the exchange of information held by a
financial institution is restricted to the exchange on request of information coi
specific taxpayer and a specific financial institution.

D. POSITIONS OF NON-MEMBER ECONOMIES

Title and Introduction

84. Replace the title of the section on Positions of non-member economies by the

NON- OECD MEMBER COUNTRIES' ECONOMIES' POSITIONS ON
VMMODOEQR X CONVENTION

85. Replace paragraphs 1, 2, 3, 4 and 5 of the Introduction to the section on Positi
economies by the following:

-~ e . « A~ . —~ . — P N
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L. When, 1n 1991, the Committee on Fiscal Attairs adopted the concept
Model Tax Convention, it also decided that because the influence of the Mod:
had extended far beyond the OECD Member countries, the ongoing process t!
Model Tax Convention would be updated should be opened up to benefit fror
OECD economies Member countries.

2. Pursuant to that decision, the Committee on Fiscal Affairs decided, in
annual meetings that would allow experts of Member countries and some non
EMofidies Member countries to discuss issues related to the negotiation,
apehsesianondf tax conventions. Recognising that non- OECD economies
Mémbergpeotedscamddciate themselves to the development of the Model Ta
could retain their freedom to disagree with its contents, the Committee also d«
countries should, like Member countries, have the possibility to identify the a
unable to agree with the text of an Article or with an interpretation given in th

3. This has led to the inclusion in the Model Tax Convention of this sect
positions of a number of non- OECD economies Member countries on the
thetiClom afethiatM ddeleaind It is intended that this document will be periodically
of the Model Tax Convention, to reflect changes in the views of participating
economies countries.

4. This section reflects the following non-OECD economies’ countries'

Model Trwsitionsantithe
Albania Argentina  Arménia Bielorrus
Brasil Bulgaria ChileCroatia Republic:
Estonia Gabao Hong Kong, China  India
Indonesia Israel Costa do Marfim Cazaquis
Letonia Lituania Malasia Marrocos
People's Republic of China  Philippines Romania Russia
Sérvia Eslovénia  Africa do Sul Tailandia
Tunisia Ucrania United Arab Emirates Vietnam

5. Whilst these economies countries generally agree with the text of the

Conventfuriates wittheéh¥lodelpresations put forward in the Commentary, ther
economy country some areas of disagreement. For each Article of the Model

Tax Convention, the
77
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positions that are presented in this section document indicate where a
tdoaidtrsiddesagrbeshench thidstexteof with an interpretation given in the Commer
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Article.] As is the case with the observations and reservations of Member cot
made to cases where an economy a country would like to supplement the
paotvadiensAhackiowioh conflict with the Article, especially if these provisions
in the Commentary, or would like to put forward an interpretation that does n
Commentary.

[ Footnote to paragraph 5 |

1. Indonesia and t The People's Republic of China wishes to clarify
arpodsatiotsawithtbéhemasentfies, they will not be bound by their st:
sectionas they appear in this document.

Positions on Article 1
86. Delete the following paragraph 4 of the Positions on Article 1 and its Comme
4. Chile considers that some of the solutions put forward in the report

the OECDMedsbplisationvsition to Partnershipsl and incorporated in the Cc
only be applicable when especially included in tax conventions. For instance,

treatment and legal form between States makes the solution of the treatment c
partnerships that are fiscally transparent very difficult to administer and shoul
dealt with by treaty partners.

Positions on Article 2

87. Replace paragraph 3 of the Positions on Article 2 and its Commentary by the

3. Since they have it has no tax on capital, Brazil and Indonesia
include aasersfsrétsotheorsgehnaktn paragraph 1.

88. Delete the following paragraph 5.1 of the Positions on Article 2 and its Comn

5.1 Chile reserves its position on that part of paragraph 1 which states
should applythe @xayefipoditical subdivisions or local authorities.

Positions on Article 3
89. Replace paragraph 10 of the Positions on Article 3 and its Commentary by the

10. Chile Hong Kong, China reserves the right to omit the phrase
that has itsopleea«f Bifastsmenstsgement in a Contracting Statel from the de:
—international trafficl in subparagraph e ) of paragraph 1.

90. Delete the following paragraph 11 and the heading that precedes that paragraj
on Article 3 and its Commentary:

Position on the Commentary

11. With respect to paragraph 11, Chile is of the view that the
Model (Ganmentiotary 4o thepolfiiDreference for the Chilean Tax authority wh
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Chilean treaties with equal or similar wording to the Model. When interpretin
however, the view held by the Tax authority is that only that edition of the Cc
was applicable at the time of the treaty's completion can be used as guidance.
Commentary that is merely clarifying what had been the correctly understood
this context be distinguished from wording that attempts to alter the previous
Commentary.

91. Add the following new paragraphs 2, 4.1, 7 and 11 to the Positions on Article
Comentario:
2. Israel reserves the right to include a trust within the definition of a
—personl.

4.1 Brazil reserves the right not to include the definitions of

in paragrap I BFSGS 3 OUSHE W reserves the right to include an
atationosCindépgitlient personal services.

7 Thailand reserves the right to include in the definition of

as a taxablClAP b ARYHEYHGHSEHR laws in force in either Contracting
State.

11. Hong Kong, China reserves its position with respect to the
subparadafipitioy of poresieipdd\litbecause Hong Kong, China is not a
Yoo desinnsniabioBethpppears in Articles 4, 19, 24 and 25, Hong Kong,
fohiva atwernetivhprigivions based on the concepts of —right of abodel

aadstitinediplrated or

Positions on Article 4

92.

Replace paragraphs 1, 5 and 7 of the Positions on Article 4 and its Commenta

1. Armenia , Albania , Belarus , Estonia , Indonesia, Latvia ,
Ukraine lattuiivim g uesieryd th irighlt, to include the place of incorporation
oregistmioncfoieBetarus and Vietnam) in paragraph 1.

5. Armenia , Belarus , Bulgaria , Russia , Thailand and Vietnam
place of ieswnsotheioightd@istsatiba for Belarus and Vietnam) as the test for pe

7. Israel reserves the right to include a separate provision regarding a
residenttofistofiaCintracting States Belarus reserves the right to replace
poagraning Sfatbelodsenot agree to the use of the place of registration in this |
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provision that will refer to the mutual agreement procedure for the determinat
of residence in the case of a dual resident person other than an individual.

93. Delete the following paragraphs 4.2 and 6 and the heading preceding paragraj
Positions on Article 4 and its Commentary:

§2°

4.2 Israel reserves the right to reorder the hierarchy of the residence tie-

individubte®keplesind@entre of vital interests before the permanent home ava

6. The People's Republic of China reserves its position on the
articles gfohesitosvientios antliobhesfer directly or indirectly to the place of eff
79
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Instead of the term —place of effective managementl, the People's Republic ¢
use in its conventions the term —head officel.

94. Add the following new paragraphs 2, 2.1 and 9.3 to the Positions on Article 4
Comentario:
2. The United Arab Emirates reserves the right to adopt its own

its bilatatefivitioverafonsidadaedrnecessarily follow Article 4.

2.1 Hong Kong, China reserves the right to modify the definition of
bilateratl-apevidiefttsrbdsause it is not a sovereign state and it taxes on a
territorial basis.

9.3 Indonesia is of the opinion that in considering the dual residence
economitf ihavislividhall have priority over personal relations.

Positions on Article 5

95. Replace paragraphs 2, 3,4, 8,9,9.1, 11.1, 13, 14, 14.1, 14.4, 14.5, 14.7, 15, 1
25 of the Positions on Article 5 and its Commentary by the following:

2. In paragraph 2, in addition to —the extraction ofl natural resources,
Chile , G@i’éf&ﬁtf’f%iﬁ’@gyst , Morocco , the Philippines , Russia , Thailand ,
UnkitdrdviabaBimihetes reserve the right to refer to the —exploration forl
such resources.
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3. India and Indonesia
that woulebeowes theafighdtoletdrid a farm, plantation or other place where agi
plantatideRtigédpted addititeghre carried on.

subparagraphs
4, India , Indonesia, Thailand and Vietnam reserve the right to add to
additionphsapsgphraph that would cover a warehouse in relation to a person
facilities for others.

8. Armenia , Brazil , Chile , Thailand and Vietnam reserve their
they conpidéti dimonmatagtdphig3site or construction, assembly or installation p
more than six months should be regarded as a permanent establishment.

0. Albania , the Democratic Republic of the Congo , Latvia and

China réséhvenieiepddilong dopgagraph 3 and consider that any building
a¥scrobiytordiistallation project or a supervisory or consultancy activity conne
constitutes a permanent establishment if such site, project or activity lasts for
than six months.

9.1 Serbia and Slovenia reserve s the right to treat any building site,
installatieenpinjetpoy assepdplysory or consultancy activity connected therewi
permanent establishment only if such site, project or activity lasts for a period
twelve months.

11.1  India and Indonesia reserves the right to replace —construction or
with —q@@sémimp@w&aﬁon or assembly project or supervisory activities

therewithl and reserves its their right to negotiate the period of time for
tothehr¢hayded ooa loktastinent establishment.

80
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13. Gabon , India , Indonesia, Ivory Coast , Morocco , and Tunisia
enterprisessriie hegragh¢ tmareattazstablishment if the enterprise furnishes ser
consultancy services , through employees or other personnel engaged by the
potgipaesbuiosslickvhere such activities continue for the same project or a conr
period or periods aggregating more than a period to be negotiated.

14. Albania , Armenia , Lithuania , Serbia , South Africa , Thailand , and

Kong, Ohistaaesernd thengght to treat an
enternrise fisthashng epeimnanentlediablishmaitifcv services. throngh emnlov
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fesonnel engaged by the enterpr1se for such purpose, but only where activitic
continue (for the same or a connected project (other than in the case of Armer
country for a period or periods aggregating more than six months within any

14.1  Chile ,t T he Democratic Republic of the Congo , Gabon , Ivory
South Afieasind.dividgsidfeseceothe right to deem any person performing
prafitsstemaldcisdefan independent character to have a permanent establishir
present in the State for a period or periods exceeding in the aggregate 183 day
month period.

14.4  Bulgaria and Indonesia reserves the right to insert a provision that
establishdaentste peishifidior more than a negotiated period, an installation, dri
used for the exploration of natural resources.

14.5  Indonesia, the United Arab Emirates and Vietnam reserves the
derived frght tetiaitinsoabgting to exploration and exploitation of natural reso

14.7  Israel reserves the right to insert a provision according to which an
drilling ingtatlghiipnused for activities connected with the exploration of
bamealoksmwonstihalhg a permanent establishment in a Contracting State
lfishisaiggiizgiies more than 365 days in that State in any two-year period
figbletoesamtes feeson as having a permanent establishment if the person perfe
services and other activities of independent character, including planning, sug
consultancy activities, with a certain degree of continuity.

15. Albania , Argentina , Armenia , Gabon , India , Indonesia, Ivory

Russia , Chastanbll¢lbysisia Mokoaime,and Vietnam reserve their position on

9@@@@}5}&@@&1@1% —deliveryl should be deleted from subparagraphs a )
and b ).

17. Albania , Armenia , Gabon , India , Indonesia, Ivory Coast ,
Thailand/dlanssia, Mbmadne akdiIsietnam reserve the right to treat an

patenpnisatasshebliBBment if a person acting on behalf of the enterprise habitua
stock of goods or merchandise in a Contracting State from which the person r
goods or merchandise (in the case of Malaysia fills orders) on behalf of the er

17.1  India , Malaysia and Thailand reserves the right to treat an

State as batdmrisgefradnentrastabfshment in the other Contracting State if a |
secures orders in the other Contracting State wholly or almost wholly for the «
18. Albania, Gabon, Estonia, Ivory Coast, Lithuania, Morocco, Serbia,
Tunisia ShdvPiemdmadsade the right to make clear that an agent whose

activities are conducted

81
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96.

wholly or almost wholly on behalf of a single enterprise will not be considere
independent status.

19. Gabon , India , Indonesia, Ivory Coast , Morocco , Russia ,

reserve thbailghtdo prenisde ahdt Kieingurance enterprise of a Contracting State
respect to re-insurance (other than in the case of India), be deemed to have a |
establishment in the other Contracting State if it collects premiums in the terr
state or insures risks situated therein through a person other than an agent of ¢
status to whom paragraph 6 applies.

25. India and Malaysia does not agree with the interpretation given in
part of tipaysgraphph) 4hidss.4 (first part of the paragraph); they are of the viey

examples could also be regarded as constituting permanent establishments.

Delete the following paragraphs 16.1, 18.1 and 23.1 of the Positions on Articl

Comentario:

97.

16.1  Chile reserves the right to amend paragraph 4 by eliminating
replacingwuppagiapipf kandith the corresponding text of the 1963 Draft Mod:

18.1 Chile believes that the arm's length principle should also be considered
hdehenmoining an agent is of an independent status for purposes of paragraph
wishes to add such wording to its conventions to clarify that this is how the p:
interpreted.

23.1  Chile will not necessarily take into consideration paragraphs 42.1 to
study of€2ctinméilctutiation has taken place.

Add the following new paragraphs 2.1, 17.2, 43, 44 and 45 to the Positions or

Comentario:

2.1 Indonesia reserves the right to add to paragraph 2 the exploration
natural eusbexplsitatiba dfilling rig or working ship used for exploration
nudienpledativeesf

17.2  Indonesia reserves the right to treat an enterprise as having a

if a persperuvthgnonsbeblaifivferie enterprise, other than an independent
ogprausven foettiresenterprise goods or merchandise belonging to the
enterprise.

43. India does not agree with the interpretation in paragraph 5.5 of the
Article Lawrvondingrsoovhich a satellite's footprint in the space of a source
vaumdryasawpothenent establishment. India is of the view that in such a
nataithe commibistadts customer base but also provides infrastructure for
saceflitonedfddnt or telecommunication process. India is also of the view
footprivadgllile both in the international and

Ta cudn rnacallosececan ITlao flncdsseskdlle cocr co £2noncd Bl udsnsa

http://translate.googleusercontent.com/translate c?hl=pt-PT&langpair=en%7Cpt&u=... 12-10-2010



Pagina PROCESSO E CALENDARIO DE CONCLUSAO DA ATUALIZACAO 2008e 108 de 122

NUB WL IGR KU LU O YNCR Y CRLECIRINREROMR ULLUTL,

plupws¢bubinesdimglycispeee lin tianjadisdietfovedf a source country .

44. India does not agree with the interpretation in paragraph 9.1 of the
Article Caminvontsidersithat a roaming call is a composite process which
meofeumionmpizvés of equipment located in the source and residence

countries and the
82
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distinction proposed in paragraph 9.1 was neither intended by the wording

Ofgladicle 5 nor

45. India does not agree with the interpretation in the last two

of the Coemteaveanrgfoparagivipls 26dording to which even undersea cables
imdhpipalitesigingrisdiction of a source country cannot be considered as
psubliskntent of an enterprise.

Positions on Article 6

98. Replace paragraphs 1, 2.2 and 4 of the Positions on Article 6 and its Commen
seguinte:

1. India and Indonesia wishes to address the issue of #he inclusion of
income frwagdsultinelaodiwgestryl through bilateral negotiations.

2.2 Estonia reserves the right to include in the definition of the term
any rightofedadvablegyeqartflimmovable property because such right of
ielmdedijmios Homestic law's meaning of the term .

4. Estonia, Latvia and Lithuania reserve the right to include in
income paragthplBemacienantmimovable property.

Positions on Article 7

99. Replace and renumber paragraph 1 of the Positions on Article 7 and its Comu
seguinte:

1.2 Argentina and Indonesia Chile reserve the right to include a special
Convenfit@vilii@wiillthermit them to apply their domestic law in relation to the

nwvnfitn A€ an snncrirannan and wA dmmrrennan AnbAavariaA
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100. Replace paragraphs 2.1, 4.2, 5, 7, 8 and 12 of the Positions on Article 7 and it
o0 seguinte:

2.1 Albania , Argentina , Brazil , Chile , Croatia , Gabon , India
Malaysilndotwesiacolytiry Pewple)s Republic of China , Russia , Serbia ,
Yiwmilamde$emisithamikzht to maintain in their conventions a specific article
theeditonwiib-thedependent personal servicesl. Accordingly, reservation is also
to all the corresponding modifications in the Articles and the Commentaries, -
modified as a result of the elimination of Article 14.

4.2 The United Arab Emirates reserves the right to include a special
conventjpayiianvidllsermit its domestic law to apply to all activities that
axplplativhicetheaction or exploitation of natural resources, including
pafladerrendetivitigemsices in connection with these activities, when these
auativisiéss averitmmyedChile and India reserve the right to amend Article 7 to
puoagderthat] imdppbyfidge Article, any income or gain attributable to a perman
during its existence may be taxable by the Contracting State in which the perr
exists even if the payments are deferred until after the permanent establishme
Furthermore, India also reserves the right to apply such a rule under Articles

83
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5. With respect to paragraph 3, Argentina reserves the right to provide
shall nothet alfigettaotalfpState deduction of expenses incurred abroad whict
attributable to the activity carried on by the permanent establishment, taking i
general principles contained in its domestic legislation concerning executive
argadenfmtrasistance services.

7. Armenia , India , Lithuania and Serbia Slovenia reserve the right to
clarificasidch tthpaeagraples td be allowed as deductions by a Contracting State
expenses that are deductible under the domestic laws of that State.

8. Serbia reserves the right to specify that a potential adjustment will

considebalnestéfivll}iifritiise and Vietnam reserve the right to add to
tiasadfaphtBa cherfacapicapborefers to actual expenses incurred by the enterpri:
in the case of a banking enterprise).

1M Asvuccnsatisnce Ducamsl Taadosencsos
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101.

14. nlgvuunu, Druiley AnuunedLuy
and Hokglimg)MohinsiaiRamtorpret Article 7 as it read before the 2010
Fdetad@lnanbithilpdisiiistdbdipeivi to that update India does not agree

piktbrilia paerprepdidn

Delete the following paragraphs 6, 7.1, 9, 10, 11 and 13, and the headings pre

3,5,9, 10 and 11 of the Positions on Article 7 and its Commentary:

Paragraphs 1 and 2

§3°

6. Brazil reserves its position on the words —whether in the State in
establishwiiab iheiperredngndlsewherel found in paragraph 3.

7.1 Latvia and Estonia reserve the right to add to paragraph 3 a

be allowddrafi chidom tibatsxpanSemteacting State shall include only expenses t
deductible if the permanent establishment were a separate enterprise of that C
Paragraph 4

9. Brazil reserves the right not to adopt paragraph 4.

Paragraph 5

10. Vietnam reserves the right not to adopt paragraph 5.

Paragraph 6

11 Brazil reserves the right not to adopt paragraph 6.

13. As regards paragraphs 41-50 of the Commentary on Article 7, Chile
specific dnethods gstoerdéd Hethe rules on the amount of profit attributable to

establishment; these must be established in and follow domestic law (includir
legislagdo).

84
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1UZ. AUd UIC lUllUWlIlg Inew p'ctragrapus 1, 1.1, 1.0 dld 5.1 L0 UIC rosS1uoIls o1 AIul
Comentario:
1. Argentina, Brazil, Indonesia, Latvia, Malaysia, Romania, Serbia,

and HorwkidndfCtindlreslemwd the right to use the previous version of
thdiolais incthdowiniolse Model Tax Convention immediately before the
0dif pipdtivssvhjektitrevious version (see annex below) .

1.1 India reserves the right to use the previous version of Article 7, ie
includedhia whsiodbhiTwasConvention immediately before the 2010
ppshaiensuhjatiaopitevious version (see annex below). It does not agree with
therilppriondy pordlfies to permanent establishments in general that is
woflidtedrirish€ onmisedtary and in the consequential changes to the
Aotichesr(iayarngrtppr 21 of the Commentary on Article 8, paragraphs 32.1
Ovdnidehnfithen Article 10, paragraphs 25.1 and 25.2 of the Commentary
purdgtighphd B1.1 and 21.2 of the Commentary on Article 12, paragraphs
Zahnmedi iy arf theicle 13, paragraph 7.2 of the Commentary on Article
Aidpsingf ehbCodhmentary on Article 21, paragraphs 3.1 and 3.2 of the
dotichecl2argdsubparagraph 40 a) of the Commentary on Article 24).

1.3 Whilst the People's Republic of China understands and respects
indepenthemsepuespaiserinciple underlying the new version of Article 7,
ddminigststion capacity it reserves the right to adopt the previous version
o lecarts]eoaraboin to simpler methods for calculating the profits
astublighhlerte. a permanent

3.1 Indonesia reserves the right to tax in the State where the
situatedpieuvinasypasfibliveived fiom the sale of goods or merchandise
vihifluainddlberskind oy the ones sold through that permanent establishment
bufimessodbtivities carried on in that State of the same or similar kind as
thesaghmiiad peymanent establishment.

103. Add the following Annex immediately after paragraph 12 of the Positions on
Comentério:

ANEXO

POSITIONS ON THE PREVIOUS VERSION OF ARTICLE
7 AND ITS COMMENTARY

[ The following is the text of the non-OECD economies' positions on
hefigeRe 22ahd )2 W Ombhed @argvigus vexdion of the positions on Article 7
hisdaricabmfaeenaepssiprollidedtfore to be relevant for the application
andviaittansethaionsefthi aeeylomx version of the Article |

Positions on the Article

1. Argentina and Chile reserve the right to include a special provision
to apply1@%®mmlmmtrdﬂqlgeﬁgmaﬁatlon of the profits of an insu

2. Malaysia , Thailand and Ukraine reserve the right to add a provision

avallablqdqlﬂa@ﬂ@mphmnﬁﬁmhqmﬁﬁm&ontractmg State is inadequate to de
permanent establishment of an enterprise, the competent authority may apply

taxation law of that State, subject to the qualification that such law will be apj
to the competent authority permits, in accordance with the principles of this A
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2.1 Albania , Argentina , Brazil , Chile , Croatia , Gabon , India , Ivory
Republi i wia )ierdiao Tine P Yietnam reserve the right to
%gﬁ}&gf: a]ﬂg&%ﬁiﬁ%ﬂm%ﬁg@lﬁg epe@r(%g%%ersonal servicesl. Agcordi
to all the corresponding modifications in the Articles and the Commentaries,
the elimination of Article 14.

2.2 Bulgaria reserves the right to propose in bilateral negotiations the
—proﬁt%mh@e}h@ﬂﬁ% miQustpRts Pepfifsligqvided that it 1s defined in Arti
2.3 Tunisia reserves the right to propose in bilateral negotiations to add a

State of thixdrdependgne psisaoaliseiacssuvaser the former Article 14, based
bilateral negotiations) of the remuneration paid.

Paragraphs 1 and 2

3 Argentina , Morocco and Thailand reserve the right to tax in the

situated Businoshdreofiis slentyasbrostgisaleeftggods or merchandise which
the ones sold through a permanent establishment situated in that State or from
that State of the same or similar kind as those effected through that permanen
only as a safeguard against abuse and not as a general —force of attraction pr

the enterprise proves that the sales or activities have been carried out for reasc
da Convencao.

4. Albania and Vietnam reserve the right to tax in the State where the

businessypiphtf elarssesbiismmdin s8lsinlhgapds or merchandise which are the
sold through a permanent establishment situated in that State or from other bu

the same or similar kind as those effected through that permanent establishme

4.1 Morocco and the Philippines reserve the right to adopt a length of
whether gtayndid iduell teastetiigfiarhodetsamiidegis taxable.

4.2 Chile and India reserve the right to amend Article 7 to provide that,

Article, aﬂnﬁp'spcpjmg parge %ﬂg‘ibl@f[@@t@ & thpermanent establishment during i
Contracting State in which the permanent establishment exists even if the pay

permanent establishment has ceased to exist. Furthermore, India also reserves
Articles 11, 12, 13 and 21.

§3°

5. With respect to paragraph 3, Argentina reserves the right to provide
obliged thalbo@dhe daive SomoskxipenscBdncurred abroad which are not reas
on by the permanent establishment, taking into account the general principles
concerning executive and administrative expenses for assistance services.

6. Brazil reserves its position on the
*u 4 1 1 1 nm 1 1 ~
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Wthh the ermanent
f » Lithuania and Slovenia reserve the right to add to
be allow, gﬁ%ﬁﬂ

mahﬁ@aﬁ@ﬁtmgt@@&ﬁ@ssﬂaﬁll include only expenses t
laws of t ate
7.1 Latvia and Estonia reserve the right to add to paragraph 3 a
deductioa&hﬁ@Qm&ﬁgﬂ@@@fg@g%aﬂeiagw%@aky expenses that would be ¢

were a separate enterprise of that Contracting State.

8. Ukraine and Vietnam reserve the right to add to paragraph 3 a
refers ol supangeshid evfsed thittheeqpieaprigsh(other than interest in the «

Paragraph 4

9. Brazil reserves the right not to adopt paragraph 4.

86
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Paragraph 5

10. Vietnam reserves the right not to adopt paragraph 5.
Paragraph 6

11. Brazil reserves the right not to adopt paragraph 6.

Positions on the Commentary

12. India does not agree with the interpretation given in paragraph 25.
13. As regards paragraphs 41-50 of the Commentary on Article 7, Chile
providedjasdhtorulgh @ tbq}q@wﬁwﬁﬁé piefifodtdributable to a permanent estak

and follow domestic law (including foreign exchange legislation).
Positions on Article 8
104. Replace paragraphs 6 and 7 of the Positions on Article 8 and its Commentary

6. Bulgaria , Latvia , South Africa and Ukraine reserve the right to
ensure thatlprefaspfionsibe thasiwglbf ships or aircraft on a bare boat basis an

Bulgaria , Latvia and Ukraine, from the leasing of containers, will be treated
indbmsatoe evay by paragraph 1 when such profits are incidental to internatior
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105.

7. Albania , Argentina , Brazil , Chile , Estonia , Gabon , India ,

People Q&m@lﬁqgf&ﬁ@q Mevieria ts South Africa and Hong Kong,
e derstiarb EY of the Article to cover inland waterways transportatiol
conventions and are free to make corresponding modifications to paragraph 3
22.

Add the following new paragraphs 2.1 and 6.6 to the Positions on Article 8 ar

2.1 Indonesia reserves the right to allow the State of source to tax
operatiq - efissifipsrivitheternational traffic provided that the shipping
sutikitipsarivingifithime State are more than casual and subject to certain
limits.

6.6 The United Arab Emirates reserves the right to include in its
provisiobiketeorfeermdriaionsome from selling tickets on behalf of other
detévpilifeoniseliing technical services to third parties, income from bank
ilepextiiscams] otledy as bonds, shares and other debentures, are covered by
thitiélec8mpeosidedidental to the operation of air transport enterprises
opuffiging in international

Positions on Article 9

106.

107.

Replace paragraph 3 of the Positions on Article 9 and its Commentary by the

3. Malaysia, and Serbia and Slovenia reserve the right to specify in
correlativaragiaptmkthavil be made if the adjustment is considered to be justi

Add the following new paragraph 5 to the Positions on Article 9 and its Com1

87
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5. Israel reserves its right to insert a provision according to which any
adjustmeppropttiatemount of the tax charged therein on those profits shall
heswiplismendiest any time limits or other procedural limitations in the
dionnstigilapSyfités except such limitations as apply to claims made in
nursumieed.of such an

Positions on Article 10
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108.
seguinte:

109.

Replace paragraphs 4, 10.3, 13 and 14 of the Positions on Article 10 and its C

4. Israel reserves its position on the rates provided for in paragraph 2,
respect tspévidydsisthich are distributed out of the profits of an —approved

to its law for the encouragement of investment.

10.3  Israel reserves the right to exclude payments made by a Real Estate
which idwvessitient df Bstael from the definition of dividends in paragraph
paymdeatotsaactoodéng to its domestic law Chile reserves the right to amplify
theidefidstiarpafagraph 3 so as to cover all income subjected to the taxation tr
distributions.

13. Thailand reserves the right to levy tax on distributions by non-
arising wdshderitscremitomcs profiFiktamittance tax on a permanent
astisbpiséwivted furtle sabpurataraph 2 a) .

14. Indonesia reserves the right to apply a branch profits tax, but that
shall nobugied prafptvtdsions contained in any production sharing
gavlandis enleting bf eibrisdfor other mining sectors. In view of its

pirile ubanitas atd dnegydsanu f action with regard to the provisions in the

faon vedtfonmebdidigttibthiéon of profits by permanent establishments.

Delete the following paragraphs 2 and 9.1 of the Positions on Article 10 and 1
2. In view of its particular taxation system, Chile retains its freedom of
the provasioon mithg€@anddation relating to the rate and form of distribution ¢

cempresas.

9.1 Slovenia reserves the right to omit —jouissancel shares,
shares astjothsianegisitghis, dodsmoipgvide for such concepts.

Positions on Article 11

110.

I11.

Replace paragraphs 2 and 7 of the Positions on Article 11 and its Commentar

2. Argentina , Brazil , Chile , India , Israel, Ivory Coast , the
Ukraineltbskppénbeirpositioins, obttiéavadeapebvided for in paragraph 2.

7. Brazil and Thailand reserves the right to consider as interest any
to inconeéHeopmenoiegsemibatete tax law of the Contracting State in which tt

Delete the following paragraph 7.2 of the Positions on Article 11 and its Com

88
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7.2 Chile reserves the right to delete the reference to debt-claims

participatermyitie thebtigis poofits.
Positions on Article 12

112. Replace paragraphs 3, 8, 11, 12 and 12.2 of the Positions on Article 12 and its
o0 seguinte:

3. Albania , Argentina , Armenia , Belarus , Brazil , Bulgaria , Chile ,
Republi€opdia Ctng deGaborticIndonesia Israel , Ivory Coast ,
KadakbiianMdrtvie , Bitheojsic's Republic of China , the Philippines ,
Rlomvemiin , SosicdfiSevbid@hailand , Tunisia , Ukraine , and Vietnam and
tHongphiongahiyalttsentsource.

8. Albania , Armenia , Belarus , Brazil , Bulgaria , Chile , India ,
Latvia , Indanasia, Blalidshstapthe People's Republic of China , the
Béibippj#sailtondcanid VRuasin reserve the right to include in the definition
fdirthalisesqfapmirdsight to use, industrial, commercial or scientific equipme
to propose in bilateral negotiations the source taxation of royalties on
sodeistifial cquipmensiak arlower rate than the rate applied to the rest of the roye

11. Albania , Malaysia , Serbia Russia and Vietnam reserve the right to
technicadeekwods fieea Separate Article similar to Article 12.

12. Albania , Argentina , Armenia , Belarus , Brazil , Bulgaria , Chile ,
Indonesiaohiony; CswntigK dzakhstan , Latvia , Lithuania , Malaysia ,
Repalstio off€hlleapiths Philippines , Romania , Serbia , Slovenia , South
Yviaine Thaidaviibinmiaind,Hong Kong, China reserve the right, in order to
tdhsillet tsey gap in the Article, to add a provision defining the source of roya
with the provisions of paragraph 5 of Article 11, which deals with the same is
juros.

12.2  The Democratic Republic of the Congo and Malaysia reserves its
treatmentheti-spdsitage. on the

113. Delete the following paragraph 2 of the Positions on Article 12 and its Comm

2. Romania reserves the right to include an additional article dealing
article hugtihegamuissransurEste Article 11 on interest.

114. Add the following new paragraphs 20 to 22 to the Positions on Article 12 and

20. India does not agree with the interpretation in paragraph 9.1 of the
Article Ronvewnilinny wwhich a payment for
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WHBSPOTON LS HIEWLIHCONATINTE Toyalry.
naséjaipthehinoyuleyftexvabtabsprhndeder India's domestic law and its
presiiss Belgstigeiepntrary to India's position that a payment for the use of a
pwyspeonder thause of a process resulting in a royalty under Article 12.
lugdioe alivh dhescoatlusion included in the paragraph concerning undersea
aslilasommitipipalinesindersea cables and pipelines are industrial,

equipwveriahadd stienpifyanents made for their use constitute equipment
royalties.

89

Pagina 91

21. India does not agree with the interpretation in paragraph 9.2 of the
Artigo ICoImwemsitlpronhat a roaming call constitutes the use of a process.
peymidlingludthfor the use of that process constitutes a royalty for the
ivapresels opotitiole dfIntlia that a payment for a roaming call constitutes a
paywontifetitésse of industrial, commercial or scientific equipment.

22, India does not agree with the interpretation in paragraph 9.3 of the
Artigo IComwemsitpronhat a payment for spectrum license constitutes a
mldpiiakiablalbatbstic law and its treaties with many countries.

Positions on Article 13
115. Replace paragraphs 4 and 5 of the Positions on Article 13 and its Commentar

4. Estonia , Latvia and Lithuania reserve the right to limit the
enterprisgpbisatmingiships gnaphiddiaft in international traffic.

5. Chile, India and Vietnam reserve the right to tax gains from the
rights inadieoatisangitbhaigsaarsident of their respective country.

116. Add the following new paragraph 11 to the Positions on Article 13 and its Co

11. Israel reserves its right to insert a provision according to which
was a residend @ par€emtwieaing State, has become a resident of the other
fhisitatitlegsBtdiagot prevent the first-mentioned State from taxing under
tsplenh gstindom the property of that person at the time of change of
theidbenastiontbf propafy dealt with in paragraphs 1, 2, 3 and 4 made after
regidbnogedefible taxation will be eliminated by the first-mentioned
CavetogativgiBeatatioNaof property dealt with in
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pevidervgeh dowbide afteishavilidvegelifiinated
by the other Contracting State.
Positions on Article 15

117. Add the following new paragraph 5.1 to the Positions on Article 15 and its Cc

5.1 The United Arab Emirates reserves the right to modify paragraph 3
remunetaponviéeitiedtin respect of an employment exercised in connection
vptraediincimfdrnational traffic (including the crew of the aircraft and
groedhdxuhf$holiplinbthe country of residence of the operator of that

aircrafft.
Positions on Article 16

118. Replace paragraphs 1 and 4 of the Positions on Article 16 and its Commentar
1. Albania , Bulgaria , the Democratic Republic of the Congo ,
Lithuaniasiemd Sénideresiasloovbridu,reserve the right to tax under this Article

anpestbanefadiboaed of directors or any other similar organ of a resident com,

4. Indonesia, Malaysia and Vietnam reserve the right to extend the
remunerAtioale foggpievéhmanagerial officials.

119. Delete the following paragraph 2 of the Positions on Article 16 and its Comm
90
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2. Thailand reserves the right to extend the Article to cover the

empregadosuneration of senior

Positions on Article 17

120. Replace paragraph 2 of the Positions on Article 17 and its Commentary by the
2. India and Thailand reserves the right to exclude from the
the incoapplieatiaicofipmmngeapbsniednich 2 Contracting State by entertainers or
activities are substantially supported by public funds and to provide for reside

such income.

Positions on Article 20
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121. Replace paragraphs 6 and 9 of the Positions on Article 20 and its Commentar

6. Brazil , Bulgaria , India , Ivory Coast , Morocco , the People's
PhilippilepuRbmahfahiSertthe, Slovenia , Thailand , Tunisia and Vietnam
nesarvielheoviight Addddses the situation of teachers, professors and researcher:
conditions and are free to make a corresponding modification to paragraph 1 «

0. India and Hong Kong, China reserves the right to exclude
presente-attigganess apprenticel from

122. Delete the following paragraph 3 of the Positions on Article 20 and its Comm

3. Romania reserves the right to limit to a period of 7 years (the

Romanig)akiexenpstiod prostiddiéSon in the Article.

Positions on Article 21

123. Replace paragraph 1 of the Positions on Article 21 and its Commentary by th
1. Albania , Argentina , Belarus , Brazil , Bulgaria , Chile , Gabon ,
MalaysilndMorbudeneRigshoySeebiast Slovenia , South Africa , Thailand and

Ppositionsrosetivis theiicle as they wish to maintain the right to tax income arisi
their own country.

Positions on Article 22

124. Replace paragraph 2 of the Positions on Article 22 and its Commentary by th
2. Brazil , Bulgaria , Indonesia, Malaysia , the People's Republic of
VietnamGhéeave Fheitquebitichs on the Article if and when they impose taxes
on capital.

Positions on Article 24

125. Replace paragraphs 2, 2.2, 4, 10, 11 and 12 of the Positions on Article 24 and
o0 seguinte:

2. Brazil , Chile , Romania , Russia , Thailand and Vietnam reserve

sentencélfipprsgtaphon the second
91
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2.2 Indonesia, Malaysia and Tunisia reserve the right to restrict the
residentscafpthe {ibnetrudinlg ftates.

4, Albania , Bulgaria , Chile , Estonia , India , Malaysia , the
Vietnamthdéppinbe rijisisiot (eihserapdragraph 2 in their conventions.

10. Albania , Brazil , Bulgaria , Chile , Malaysia , the Philippines ,
Tunisia Roikeaiice 2%t Bietnbihaikgedve the right to restrict the scope of the
dovisledid yhih éaRenvention.

11. India and Malaysia reserves its their position on the interpretation
set out in paragraph 44.
12. India reserves the right to add a paragraph to clarify that this
construgquravipreneingeatlitohieacting State from charging the profits of a per
which a company of the other Contracting State has in the first mentioned Sta
which is higher than that imposed on the profits of a similar company of the f
Contracting State, nor as being in conflict with the provisions of paragraph 3
beyforeané 2010 update to the Model Tax Convention) .

Positions on Article 25

126.

Replace paragraph 2 of the Positions on Article 25 and its Commentary by the

2. Brazil , Chile , the Philippines and Thailand reserve their positions
paragrap 2h&@ kesondsantenceonkider that the implementation of relie fs ves
andtuafupdsdoléowadnglat to remain linked to time-limits prescribed by their dc

Positions on Article 26

127.

Delete the following paragraphs 1, 2.2, 2.3, 2.4 and 4 of the Positions on Arti

Comentario:

128.

1. Brazil reserves the right not to include the word —publicl in the last
2 in its ceantenciend. paragraph

2.2 Malaysia and Thailand reserve the right not to include paragraph 4
in their conventions.

2.3 Brazil , Malaysia , Romania , Serbia and Thailand reserve the right
paragrapio$ tia theliedwnventions.

24 Chile can generally supply information held by banks and other
reservesfilmanighk mstitoiopplyudertain information for civil tax purposes, sucl
regarding transfer of funds, transactions carried out on checking accounts and
which are confidential under Chilean law.

4. Malaysia wishes to indicate that with respect to paragraph 11 of the
would b€ diffivehtdyr, it} in view of its strict domestic laws and administrative
procedure to make public certain information obtained under the domestic lav
information requested.

Add the following new paragraph 3 to the Positions on Article 26 and its Con
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92

Page 94

3. As regards paragraph 10.3 of the Commentary, Hong Kong, China
positionvishbetaxcleaify disf information that existed prior to the entry into
pileenflthgreement. In view of its domestic law requirements, Hong Kong,

Euhangdlinfdymation relating to taxable periods after the agreement came
into operation.

Positions on Article 28
129. Add the following new section on the Positions on Article 28 and its Commet

POSITIONS ON ARTICLE 28
(MEMBERS OF DIPLOMATIC MISSIONS AND
CONSULAR POSTS) AND ITS COMMENTARY

1. Considering that Hong Kong, China is not a sovereign state but a
adminisgpeingiregion of the People's Republic of China, Hong Kong,

fohilaeservdipoamigibtmissions|| by —government missions|l in this
Article.

Positions on Article 29
130. Replace paragraph 1 of the Positions on Article 29 and its Commentary by the

1. Indonesia, t The People's Republic of China and Thailand reserve
Article. their position on this
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